United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





xrt} 


JFSTIOE STEPHENS 


» ' r y - «- /—> f - • 7 

,v^ v K : O / *■ r 

r*— «^, .. 

■ > CT. 


I * fa «■ - 


L. ; V 


IN THE 

United States Court ef Appeals for the 

District of Columbia 


January Term, 1938. 


No. 6976. 


WADE H. COOPER, 

vs. 



Appellant, 


J. F. T. O’CONNOR, F. G. AWALT, GIBBS LYONS 

and GEORGE P. BARSE, 


Appellees . 


BRIEF FOR APPELLANT, 


Richard L. Merrick, 

915 Woodward Building, 

Washington, D. C., 

Attorney for Appellant . 

Wade H. Cooper, 

Pro se. 


THE REPORTER COMPANY, Inc., Walton, N. Y. 

New York Office: 11 Park Place, Room 610, Phones REctor 2-6978—9 

1937 









Subject Index, 


Page 


Statement of Facts . i . 1 

Demurrers of Defendants .j. 5 

Assignment of Errors.j„. 5 

Questions Presented .|. 6 

Argument .1. 7 

Duties of Defendants .j... 7 

Liability of Public Officers .j.. S 

Sufficiency of Allegations of Malice, Want of 

Probable Cause, Etc... 17 

Will Presumptions Outweigh Positive Allega¬ 
tions .L. 19 

Conclusion .[. 21 

i 


STATUTES CITED AND REFERRED TO. 


Sec. 241, Title 5, U. S. C.j. 7 

Sec. 1, Title 12, U. S. C.L. 7 

i 

CASES CITEDj 

] 

i 

American School of Magnetic Healihg v. McAnulty, 

187 U. S. 94, 47 L. ed. 90, 9l| 96.8, 9, 10, 15 

American Surety Co. v. Montgomery First National 

Bank, 202 Ala. 179, 82^ S. 42p . 16 

Anton v. Union High School (Or.) ! 280 P. 664 . 16 

Banken v. Locke, 136 La. 155, 158, 66 S. 763 . 17 

Barrv v. Edmunds, 116 U. S. 559,j L. ed. 729 . 17 

Bates v. Clark, 95 U. S. 204, 24 Ii. ed. 471 . 13 

Belknap v. Schild, 161 U. S. 10, 40 L. ed. 599, 601, 

602 .|. 13, 14 

Benson v. Bacon, 99 Ind. 156. J . 17 

Blucher v. Zonker, 19 Ind. A. 615, 49 N. E. 911. 17 

Bradley v. Fisher. 13 Wall. 335, *0 L. ed. 646, 651 8 























11 . 


Page 

Brown v. Master, 104 Ala. 451, 460, 16 S. 443 . 17 

Burnap v. Marsh, 13 Ill. 535 .... 16 

Cairns v. Moore, 194 Ala. 102, 69 S. 579 . 17 

Carpenter v. Sibley, 153 Cal. 213, 94 P. 879 . 16 

Chase v. Cochran, 102 Me. 431, 67 A. 320. 16 

Chegary v. Jenkins, 5 N. Y. 376 . 16 

Clark v. Folkers, 1 Xebr. 96, 95 N. \V. 328 . 17 

Cobb v. Garlington, 193 S. W. 463, 467 (Tex. Civ. 

A.) . 17 

Cook v. Bratton, 16S Ky. 301, 1S1 S. W. 1108. 17 

Dauchey v. Salisbury, 29 Conn. 124. 17 

Dinsman v. Wilkes, 12 How. 390, 13 L. ed. 1036, 

1041 . 8 

Downs v. Lazelle, 102 W. Ya. 663, 136 S. E. 195 .... 16 
Dynes v. Hoover, 20 How. 65, 83, 15 L. ed. 838, 

845 . 8, 9 

Flanders v. Tweed, 16 Wall. 504, 21 L. ed. 389, 

393 . 8, 20 


Forrest v. Collier, 20 Ala. 175, 178 . 17 

Gearin v. Marion County, 110 Or. 390, 223 P. 929 .... 16 
Greeley v. Thompson, 10 How. 225, 13 L. ed. 397, 

402 . 8 

Grove v. Van Duyn, 44 X. J. L. 654 . 16 

Hopkins v. Clemson Agricultural College, 221 U. S. 

636, 643, 55 L. ed. 890 . 13, 14 

Jackson v. Harries, 65 Utah 282, 236 P. 234 . 16 

Leong Yau v. Carden, 23 Hawaii 362, 369 .. 9 

Little v. Barreme, 2 Cranch 170, 2 L. ed. 243 .... 8, 11, 12 

Logan City v. Allen (Utah), 44 P. (2d) 10S5. 16 

Loomis v. Spencer, 1 Oh. St. 153. 16 

McClellan v. Carter, 30 Ga. A. 150, 117 S. E. 118 16 

McClenny v. Inverarity, 80 Kan. 569, 103 P. 82. 16 

McIntosh v. Demeray, 5 U. C. Q. B. 343 (Ontario) 17 

Miller v. Grice, 31 S. C. L. 27 . 16 

Miller v. Runkle, 137 Iowa 155, 114 X. W. 611 . 16 


























111 . 


Page 


Mitchell v. Harmony, 13 How. 115, 14 L. ed. 75 13 

Mygatt v. Washburn, 15 N. Y. 316 }. 16 

Noble v. Union River Logging R. Ri Co., 147 U. S. 

165, 171, 172, 37 L. ed. 123, 125, 126 _ 8 

O'Neill v. Johnson, 53 Minn. 439, 55 N. W. 601. 17 

Overmyer v. Barnett, 75 Ind. A. 569, 123 N. E. 654, 

658 .[. 16 

Peck v. Chouteau, 91 Mo. 138, 3 S. W. 577 . 16 

Philadelphia Co. v. Stimson, 223 U. S. 605, 56 L. ed. 

570, 576 .J. 8 

Randall v. Brigham, 7 Wall. (74 U. S.) 523, 19 L. ed. 

rvn*' < rr 


Ray v. Dodd, 132 Mo. A. 444, 112 S. W. 2. 16 

Russell v. Considine, 101 Kan. 631, jL68 P. 1095 . 16 

Sanders State Bank v. Hawkins (T^x. Civ. A.), 142 

S. W. 84 .1. 16 

Scheer v. Moody, et al., 48 F. (2d) 327, 330 . 8 

Schooler v. Arrington, 106 Mo. A. 6^)7, SI S. W. 468, 

469 ..j. 16 

i 

Sloan Shipyards Corp. v. U. S. Shipping Board 
Emergency Fleet Corp., 258 U. S. 566, 66 L. 

ed. 762, 768 . J . 8 

Smith v. Kress, 210 Ala. 436, 98 Si 378 . 16 

Solis v. Manning, 37 How. Pr. (N.jY.) 13 . 17 

Spaids v. Barrett, 57 Ill. 289 .j.. 17 

Spalding v. Vilas, 161 U. S. 483, 40 L. ed. 780, 785 8 

Stewart v. Cooley, 23 Minn. 347 ..4. 16 

Stokes v. Newell (Miss.), 165 S. 54S. 16 

Struby-Estabrook Mercantile Co. v.l Kyes, 9 Colo. A. 

*190, 48 P. 663 .L.... 17 

Sutor v. Wood, 76 Tex. 403, 13 S. |W. 321 . 17 

Sweeney v. Young, 131 Mo. A. 155 . 16 

Tracy v. Swartwout, 10 Pet. (U. jS.) 80, 9 L. ed. 

354, 359, 361 . j . 8 

Underwood v. Green, 42 N. Y. 140|. 16 

U. S. v. Lee, 106 U. S. 196, 27 L. ed. 171 . 13 



























IV. 


Page 


Varner v. Thompson, 3 Ga. A. 415, 60 S. E. 216 .... 16 

Waite, in re, 81 F. 359, 363 . 8 

Warr v. Hodges, 234 Mass. 279, 125 N. E. 557, 559 16 
Wheeler v. Nesbitt, 65 U. S. 544, 16 L. ed. 765, 767 17 
White v. Nichols, 3 How. (U. S.) 266, 11 L. ed. 591, 

599 . 17 

Wilkerson v. McGehee, 153 Mo. A. 343, 134 S. W. 

595 . 17 

Wood v. Weir, 5 B. Mon. (Ky.) 544 . 16 

Yaselli v. Goff, 12 F. (2d) 396 . 8 










In the 


litttfeh States (Emirt of 


Appeals 


For the District of Columbia. 


No. 6976. 


Wade H. Cooper, 
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J. F. T. O’Connor, F. G. Awalt, 

i 

Gibbs Lyons and George P. Barse, 

' i 

Appellees.! 


BRIEF FOR APPELLANT. 


Statement of FactsJ 

I 

This case is here for review of the decision of the 
lower court in sustaining demurrers to the declaration 
of the plaintiff, appellant here. 

i 

Appellant, hereinafter referred !to as plaintiff, 
brought an action against appellees, hereinafter re¬ 
ferred to as defendants, seeking to j recover damages 








for alleged wrongful acts committed by them. The 
declaration contained two counts, the first alleging in 
substance that plaintiff was president and director 
of and depositor in the United States Savings Bank, 
as well as owner of fifty-six per cent of the outstand¬ 
ing capital stock of said bank: that on March 6, 

1933, the President declared a banking holiday until 
March 15, 1933, and then directed the reopening of 
sound and solvent banks, whereupon it became and 
was the duty of defendants, as officers of the United 
States connected with the office of the Comptroller 
of the Currency, to reopen said bank, which was 

sound financially and solvent, but instead thev entered 
into a conspiracy to prevent its reopening, and to 

cause it to be placed in receivership and its assets 
and property to be disposed of, and in that manner 
to wreck and destroy the said bank and render worth- 
less plaintiff's stock therein (B. 2, 3): that the objects 
of said unlawful conspiracy were to be accomplished 
by the unlawful, oppressive and wrongful use by 

defendants of their powers as officers of the United 
States, who well knew the assets and property of 
said bank exceeded its liabilities, that it was solvent 
and sound financially, that its reopening would be to 
the advantage and benefit of its stockholders, depos¬ 
itors and creditors, and that it was their duty to reopen 
said bank, yet they unlawfully and corruptly pre¬ 
tended and represented that said bank was insolvent 
and unsound and refused to authorize its reopening, 
but attempted to sell and dispose of its assets and 
securities to a new bank: and, further, that the said 
conspiracy would be carried out by pretending and 
representing that plaintiff had been guilty of crimes 
and criminal offenses against the United States, well 
knowing that he was not so guilty, and they would 
cause the said bank to be placed in the hands of a 
receiver for liquidation and would have plaintiff in¬ 
dicted, although they knew he was innocent (R. 3, 4). 
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The first count of the declaration also alleges that 
defendants pretended that the indictment of plaintiff 
was a reason why the said bank shodld not be reopened 
and permitted to resume business, and that in carrying 
out the conspiracy the defendant Await, on March 
14, 1933, falsely, fraudulently and Unlawfully refused 
to authorize the reopening of the bank, although he 
and the other defendants then knew jthat it was solvent 
and financially sound and was entitled to reopen; that 
defendant Lyons on September 23, 1933, fraudulently 
and unlawfully refused to permit jthe reorganization 
of said bank and resumption of business, although he 
knew that the reorganization plan submitted by plain¬ 
tiff was more advantageous and beneficial to depositors 
and creditors than the sale of its assets and securities 
to a new bank; and that on March lL7, 1933, defendant 
Await falsely, fraudulently and unlawfully appointed 
a conservator of said bank, although defendants knew 
that because the bank was solvent lie had no authority 
in law to do so (R. 5). Other overt acts committed 
by defendant O’Connor on February 10, 1934, in ap¬ 
pointing a receiver of said bank, pnd by all defend¬ 
ants in having plaintiff indicted, are set forth in the 
first count of the declaration, showing that four indict¬ 
ments were caused to be returned by defendants 
against plaintiff, at which time defendants knew the 
charges therein were false and untifue, that the indict¬ 
ments were procured for the purposje of injuring plain¬ 
tiff and for use as a pretext for appointing a receiver 
of the said bank, thereby and in tpat manner unlaw¬ 
fully causing said bank to be destroyed and wrecked, 
its property and assets to be seized and disposed of 
bv defendants, and the holdings | of plaintiff to be 
rendered valueless, to his damage in the sum of 
$560,000.00 (R. 6). j 

The second count of the declaration alleges that 
plaintiff was president, director and stockholder in 

i 

i 


i 

i 

i 


the United States Savings Bank, in substantially the 
same language as that contained in the first count, 
and that the defendants, being officers of the United 
States, were charged with honestly and fairly carrying 
out the laws of the United States relating to banks 
and banking and not to be guilty of intentional and 
premeditated violation thereof, and particularly to 
carry out such laws relating to said bank in an honest, 
correct, fair and impartial manner without discrimina¬ 
tion against said bank or plaintiff (R. 7). The bank¬ 
ing holiday is mentioned, together with the soundness 
of the United States Savings Bank, and that it was 
entitled to reopen and resume business, which defend¬ 
ants well knew, yet they, acting with a common intent, 
unlawfully and falsely pretended and represented that 
said bank was insolvent and unsound, and refused to 
authorize and permit its reopening, but on the contrary 
they falsely and fraudulently attempted to sell the 
assets and securities of said bank to a new bank in 
process of formation, for the purpose of destroying 
and wrecking said bank and rendering valueless plain¬ 
tiff’s holdings therein (R. 8). Further allegations 
are contained in said second count that the defendants, 
with full knowledge of the premises, entered upon and 
took possession of the property and assets of said 
bank, appointed a receiver therefor, and directed and 
caused him to sell and dispose of the assets and prop¬ 
erty of said bank, and are now holding possession of 
said property and assets, and refuse to surrender or 
deliver them to plaintiff or other officers and directors 
of said bank: all of which acts were committed and 
done by defendants for the purpose and with the 
intent to destroy and wreck said bank, to render its 
stock of no value, and for the purpose of damaging 
and injuring plaintiff (R. 9). 

The second count also alleges that because of the 
acts and conduct of defendants, plaintiff’s said bank 
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was wrecked and destroyed, its property and assets 
were seized and disposed of by defendants, and its 
capital stock and the holdings of plaintiff have been 
destroyed, to the damage of plaintiff in the sum of 
$560,000.00 (R. 9). 

The defendants each interposed separate demurrers 
to each count of the declaration, which, after argument, 
were sustained by the lower court (1^. 10-16). 

Each of the demurrers is the same, except as to the 
name of defendant, and presented the following 
grounds: 

1. The declaration does not state h cause of action. 

2. The defendants are officers of the United States, 
and are, therefore, not liable for their wrongful acts. 

3. The conclusions appertaining to malice add noth¬ 
ing to the declaration (R. 10-16). j 

Assignment of Errors. 

Plaintiff assigned fourteen alleged Errors in the court 
below, which may be summarized as follows: 

The court erred: 

First. In sustaining and not overruling the several 
demurrers of the defendants to thej first and second 
counts of the declaration. 

Second. In holding as a matter of law that the dec¬ 
laration fails to state a good cause Of action. 

Third. In holding in effect that the defendants were 
acting within and not without the scope of their duties 
and beyond their powers as officers and employees of 
the United States in performing thp acts complained 
of in the declaration. 

Fourth. In holding in effect that tile defendants were 



authorized and empowered to perform and are not 
prohibited from performing the acts complained of in 
the declaration. 

Fifth. In holding in effect that the defendants are 
protected by law by virtue of their several offices in 
the Government service in performing the acts com¬ 
plained of in the declaration. 

Sixth. In holding in effect that the acts complained 
of in the declaration were committed and performed 
with authority of law, were within and not beyond the 
scope of the duties of defendants, and are privileged 
(R. 17, 18). 


Questions Presented. 

The questions of law presented by this appeal may be 
summarized briefly as follows: 

1. Are officers and employees of the United States 
who are not heads of executive departments immune 
from prosecution in a civil case for damages for mali¬ 
cious and wanton acts of oppression committed know¬ 
ingly under the guise of acting within the scope of 
their official duties? 

2. Does the doctrine of absolute privilege protect 
officers and employees of the United States who are 
not heads of executive departments in all their acts, 
whether committed with or without malice, regardless 
of their effect upon private citizens? 

3. Can officers and employees of the United States, 
acting beyond the scope of their duties and with malice, 
wreck a corporation and destroy the holdings of a 
private citizen therein, to his great financial damage, 
and escape liability therefor on the ground of priv¬ 
ilege ? 

4. Will the presumption that acts of officers and em¬ 
ployees of the United States are within the scope of 
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* 


their official duties outweigh positive Allegations to the 
contrary in a declaration, thus relieving the defendants 
from pleading to the declaration and setting up such 
defense, if anv, as thev mav have! 

| 

I 

Argument. 

i 

j 

The capacities of the defendants af5 officers and em¬ 
ployees of the United States are set forth in the dec¬ 
laration (R. 2, 7). 


Duties of Defendants. 

I 

i 

Section 241, Title 5, United States Code, provides as 
follows: 

| 

“There shall be at the seat of government an 
executive department to be known as the Depart¬ 
ment of the Treasury, and a Secretary of the 
Treasury, who shall be the head thereof.” 

Section 1, Title 12, United States Code, provides 
that: ! 

I 

“There shall be in the Department of the' 
Treasury a bureau charged with the execution of 
all laws passed by Congress relating to the issue 
and regulation of a national currency secured by 
United States bonds and, tinder the general 
supervision of the Federal Reserve Board, of 
all Federal Reserve notes, the chief officer of 
which bureau shall be called the Comptroller of 
the Currency, and shall perform his duties under 
the general directions of thQ Secretary of the 
Treasurv.” 

♦ i 

! 

By other sections of the United Spates ('ode, relating 
to banks and banking, the powers | and duties of the 
Comptroller of the Currency are defined, to a consid¬ 
erable extent, but naturally there jis no authority of 
law for the formation of a conspiracy by the Comp¬ 
troller of the Currency or any of his subordinates to 
carry out or perform any official duty. 


i 


■ 


i 




Liability of Public Officers, 


When acting in good faith within the scope of their 
authority, public officers are not liable in private 
actions for damages, but when a public officer goes 
outside of the scope of his duties or acts in a wanton, 
malicious and unlaw fid manner, he is liable. 

Spalding v. Vilas, 161 U. S. 483, 40 L. ed. 780, 
785 

Bradley v. Fisher, 13 Wall. 335, 20 L. ed. 646, 
651. 

Dynes v. Hoover, 20 How. 65, 83, 15 L. ed. 838, 
845. 

Flanders v. Tweed, 16 Wall. 504, 21 L. ed. 389, 
393. 

Yaselli v.Goff, 12 F. (2d) 396. 

1 Sloan Shipyards Corp. v. U. S. Shipping Board 
Emergency Fleet Corporation, 258 U. S. 566, 
66 L. ed. '762, 768. 

I Tracy v. Swartwout, 10 Pet. (U. S.) 80, 9 L. ed. 
354 359 361 

Little v. Barreme, 2 Cranch (U. S.) 170, 2 L. ed. 
243. 

In re Waite, 81 F. 359, 363. 

Philadelphia Co. v. Stimson, 223 U. S. 605, 56 
L. ed. 570, 576. 

Scheer v. Moody, et al., 48 F. (2d) 327, 330. 

American School of Magnetic Healing v. Me - 
Amdty, 187 U. S. 94, 47 L. ed. 90, 91, 96. 

Nohle v. Union River Logging R. R. Co., 147 U. 
S. 165, 171, 172, 37 L. ed. 123, 125, 126. 

Dinsman v. Wilkes, 12 How. (U. S.) 390, 13 L. 
ed. 1036, 1041. 

Greeley v. Thompson, 10 How. (U. S.) 225, 13 
L. ed. 397, 402. 

Even judges, knowingly acting without jurisdiction 
maliciously and corruptly, are liable to civil action for 
their acts. 

\ Randall v. Brigham, 7 Wall. (74 U. S.) 523, 
19 L. ed. 285, 291. 

Bradley v. Fisher, 13 Wall. 335, 20 L. ed. 646, 
651. 
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Leong Yau v . Carden , 23 Hawaii 362, 369. 

Dynes v. Hoover , 20 How. 65, 83, 15 L. ed. 838, 
845. 

i 

I 

In the case of 

I 

i 

American School of Magnetic j Healing v . Mc- 
A unity, 187 U. S. 94, 47 L. ec|. 90, 96, 

the Supreme Court of the United States, in effect, held 
that in order to give jurisdiction to a public officer the 
case with which lie was dealing must fall within the 
provisions of the statutes governing such matters. 

i 

That being true, in order to authorize and empower 
the defendants in this case to act, j the case of the 
United States Savings Bank must hive fallen within 
the statutes from which the defendants derived their 
power to act. The statutes give only regulatory con¬ 
trol over banks by the office of the Comptroller of the 
Currency, and, so long as a bank is solvent and sound, 
obviously the Comptroller of the Currency and his 
officers and employees have no authority to seize it, 
to suspend its business, and to proceed to liquidate its 
assets. | 

The declaration in this case alleges that the defend¬ 
ants knew that the United States Savings Bank was 
solvent and sound financially, yet they conspired to¬ 
gether and falsely represented that it was not sound 
in order that they might seize its assets and dispose 
of them to a new bank to be formed, and that they 
performed such acts for the purpose of wrecking the 
bank and rendering plaintiff’s holdings therein of no 
value. If the bank was solvent and sound financially, 
then the defendants had no authority to take possession 
of it. Tf they entered into a conspiracy together cor¬ 
ruptly to represent and state, so that they might seize 
it, that it was insolvent and unsound financially, they 
purposely attempted to make a case falling within the 
statute which authorized and empowered them to ad¬ 
minister the affairs of insolvent banking institutions. 


The declaration alleges that they went even further 
than that, in that, in order to lend some color to their 
scheme, they falsely and fraudulently pretended that 
the president of the bank had committed certain crimes 
and criminal offenses when they knew he was innocent, 
yet in spite of such knowledge, they had him indicted, 
so that they might represent that he was under indict¬ 
ment, and use that pretext as a basis for placing the 
affairs of the bank in receivership (R. 3, 4, 8). 

Knowing that the United States Savings Bank was 
sound and solvent and knowing also that the plaintiff 
was innocent of any crime, there was no case upon 
which the defendants might lawfully act to seize and 
dispose of the assets of the bank. In order to over¬ 
come this situation, they, according to the declaration, 
concocted a scheme to represent and pretend that facts 
were untrue and that a condition of insolvencv on the 
part of the bank existed which did not exist, as well 
as that plaintiff was guilty of a crime, when they knew 
he was innocent. 

By their demurrers to the declaration, defendants 
admit the foregoing facts to be true, so, without denials 
of these facts, thev admit that thev had no authoritv 
to act in this particular case, because it did not fall 
within the statutes empowering them to act. That is 
precisely the same situation that existed in the case 
of American School of Magnetic Healing r . McAnulty , 
supra, in which the Supreme Court of the United States 
used the following language: 

“That the conduct of the post office is a part 
of the administrative department of the govern¬ 
ment is entirely true, but that does not neces- 
i sarily and always oust the courts of jurisdiction 
to grant relief to a party aggrieved by any 
action by the head, or one of the subordinate 
I officials, of that Department, which is unauthor- 
i ized by the statute under which he assumes to 
act. The acts of all its officers must be justified 
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by some law, and in case an official violates the 
law to the injury of an individual the courts 
generally have jurisdiction to grant relief.’’ 

That is the precise situation in this case. The de¬ 
fendants, being officers of the Treasury Department, 
assumed to act under statutes when they knew they 
had no authority to act. But in order to lend some 
color to their acts, they tried to make a case within 
the statutes. Their acts were not ‘‘justified by some 
law” or any law, but on the contrary they violated 
“the law to the injury of an individual.” Therefore, 
the courts have jurisdiction to grafit relief, and the 
only relief available to plaintiff now is the recovery 
of damages. 

i 

The case of 

i 

Little v . Barreme, 2 Cranch (TfT. S.) 170, 2 L. ed. 
243, 244, ] 

is applicable in principle to the situation in this case. 
In that case a vessel was seized bv the commander of 
a ship of war of the United States, acting under 
orders of the President, in carrying out an act of 
Congress. The evidence that the ship had violated the 
statute was insufficient, and the lower court ordered 
the vessel returned to the ownersj without damages 
for its detention. An appeal was taken to the circuit 
court, where the case was reversed and damages 
awarded. The case then was appealed to the Supreme 
Court of the United States by Captain Little, who 
commanded the ship of war making; the seizure, where 
the decision of the circuit court wis affirmed. Chief 
Justice Marshall delivered the opinion of the court, 
and, among other things, said: 

i 

“These orders given by the executive under 
the construction of the act of Congress made by 
the department to which its ! execution was as¬ 
signed, enjoin the seizure ofj American vessels 
sailing from a French port. Is the officer who 
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! obeys them liable for damages sustained by , 

this misconstruction of the act, or will his or¬ 
ders excuse him? If his instructions afford <*; 

him no protection, then the law must take its 
course, and he must pay such damages as are 4 

i legally awarded against him; * * *. 

“I confess the first bias of my mind was ! 

very strong in favor of the opinion that though \ 

the instructions of the executive could not give 
i a right, they might yet excuse from damages. ** 

I was much inclined to think that a distinction ' < 

ought to be taken between acts of civil and 
those of military officers; and between pro- i 

ceedings within the body of the country and 
those on the high seas. * * * I was strongly 
: inclined to think that where, in consequence -j 

from the legitimate authority, a vessel is seized 
with pure intention, the claim of the injured 
I party for damages would be against that gov- 
i eminent from which the orders proceeded, and 
would be a proper subject for negotiation. 

But I have been convinced that I was mistaken i 

and l have receded from this first opinion. I 
1 acquiesce in that of my brethren, which is, that ◄ 

i the instructions cannot change the nature of the 
transaction, or legalize an act which , without 
those instructions, would have been a plain tres- \ 

pass/' (Italics ours.) 

There is no distinction between that case and this 
one in principle. There the seized vessel was not vio- 1 

lating the law, and, consequently, did not fall within 
that classification which the statute prescribed. It 
was the duty of Captain Little to seize the vessel if it 
answered the description of the statute. In the in¬ 
stant case the defendants seized the United States , 

Savings Bank. Under the facts set forth in the dec¬ 
laration, they had no right to do so, because it did 
not answer the description of a bank they were au¬ 
thorized to seize. In fact, the allegations of the decla¬ 
ration go a great deal further than the evidence dis¬ 
closed the situation to be in the case of Little v. Bar- \ 

reme. There was no question of the good faith of 
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. Captain Little in seizing the vessel.' Here, the de¬ 

fendants are charged with bad faith and intentional 

► wrongful conduct. If damages cotild be assessed 

„ against Captain Little properly, as they were, then 

there seems no escape for the defendants here, ex¬ 
cept to prove their innocence in a trial of this action. 
If they can do that, they, of course, will not be re- 
y quired to respond in damages to the j“injured party,” 

who, in this case, is the plaintiff, but until they have 
* met the charges in the declaration by proper pleas, 

they certainly cannot escape under jany presumption 
that their official acts were proper, iin the face of al¬ 
legations to the contrary. 

As further sustaining plaintiff’s | contentions that 
public officers cannot escape liability for wrongful 
acts upon the ground that they are performing public 
duties, the following cases are cited: j 

Mitchell v. Harmony, 13 How. 115, 14 L. ed. 75. 
Bates v . Clark, 95 U. S. 204, 24 L. ed. 471. 

► U . S. v . Lee, 106 U. S. 196, 27 L. ed. 171. 

Hopkins v. Clemson Ayr. College, 221 U. S. 636, 

55 L. ed. 890, 895. 

Belknap v. Scliild, 161 U. S. 10, 40 L. ed. 599, 

601, 602. 

7 i 

In the case last cited above, the Supreme Court of 

► the United States said: 

“But the exemption of the LTnited States 
from judicial process does not protect their of¬ 
ficers and agents, civil or military, in time of 
peace, from being personally liable to an action 
of tort by a private person! whose rights of 
property they have wrongfully invaded or in¬ 
jured, even by authority of the United States. 
(Citing cases.) Such officers or agents, although 
acting under order of the Ignited States, are 
therefore personally liable to be sued for their 
own infringement of a patent.” 

While the Belknap case was a shit in equity and 
involved the infringement of a patent, it sought, in 
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addition to an accounting, damages sustained by rea¬ 
son of the wrongful acts of the defendants in infring¬ 
ing plaintiff’s patent. The necessity for an accounting 
prompted the filing of the suit as an equity cause. 
Had only damages for the infringement been sought, 
the case would have been a law action. Therefore, 
the announcement of the court as to the personal lia¬ 
bility of officers of the United States is applicable 
here. 

The language of the court in the Belknap case 
was quoted with approval in the case of Hopkins v. 
Clemson Agricultural College , and the doctrine there 
announced was extended to include officers of a state 
acting under authority and instructions from the state. 

From the declaration in this case, the defendants 
were acting wantonly, maliciously and without any 
authority from their superiors in intentionally de¬ 
stroying plaintiff’s property and property rights. But 
even if they had explicit instructions from the Secre¬ 
tary of the Treasury or the President and were act¬ 
ing in good faith, under the doctrine announced in 
the cases to which reference has just been made, they 
still would be liable for the damages caused to plain¬ 
tiff by their wrongful acts. Therefore, this case is 
much stronger from plaintiff's point of view than 
any of those in which relief was granted. 

To allow these defendants to escape without even 
pleading to the declaration in this case and present¬ 
ing their defense, if they have any, would be, it is 
respectfully urged, lending the sanction of the court 
to unlawful, malicious and intentional acts committed 
by government officers under the pretext of acting 
within the scope of their official duties in a case not 
falling within the provisions of any statute. 

According to the allegations of the declaration, the 
defendants made the opportunitv which might have 
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called forth the exercise of their pbwers as officers 
and agents of the Government. They created that 
situation by entering into a conspiracy to build up 
a false case against the plaintiff and^ to use that as a 
pretext for wrecking and destroyihg the bank of 
which he was president and rendering valueless his 
holdings therein. Their acts, as described in the dec¬ 
laration, savor of the misuse of power in a manner 
similar to that described in history bboks dealing with 
the middle ages. Under the pretext of observing 
legal forms, patriots and other citizens who had in¬ 
curred disfavor of officials in power were sentenced 
to death and executed on trumped up charges. The 
example of Sir Walter Raleigh is typical, and what 
was done to him has left a blot bn the history of 
I^ngland. But the false charges urged against Ra¬ 
leigh were only greater in degree than those made 
against the plaintiff in this case by the defendants, 
who had him indicted upon charge^ which, according 
to the declaration, they knew to be false and untrue, 
in order that they might falsely pretend that because 
the president of the United States Savings Bank was 
under indictment the institution’s! affairs must be 
placed in receivership. If the defendants are inno¬ 
cent of those serious charges made by the plaintiff, 
let them come forward like men, and not try to shield 
themselves behind an alleged official immunity, which 
we maintain does not exist. 

That the defendants went a great distance beyond 
their jurisdiction in performing t|he acts described 
in the declaration seems clear. Unless the bank was 
insolvent they had no jurisdiction, and, as stated in 
the American School of Magnetic Healing case, this 
case did not fall within the statute,. It is, therefore, 
strenuously urged and maintained by plaintiff here 
that the defendants were acting corruptly, maliciously 
and without jurisdiction, and that the pretended im¬ 
munity surrounding a government officer acting in 
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good faith within the jurisdiction of his office does 
not protect them. 

The rule in the various states of the Union has 
never favored immunity where the public officer acts 
corruptly or with malice beyond his jurisdiction. 

Stewart v . Cooley, 23 Minn. 347. 

Bitmap v. Marsli y 13 Ill. 535. 

Peck v. Chouteau y 91 Mo. 138, 3 S. W. 577. 
Wood v. Weir, 5 B. Mon. (Ivy.) 544. 

Carpenter v. Sibley, 153 Cal. 213, 94 P. 879. 
Smith v . Kress, 210 Ala. 436, 98 S. 378. 
American Surety Co. v. Montgomery First Nat . 

Bank, 202 Ala. 179, 82 S. 429. 

McClellan v. Carter, 30 Ga. A. 150, 117 S. E. 118. 
i Varner v. Thompson, 3 Ga. A. 415, 60 S. E. 216. 
Overmyer v . Barnett, 75 Ind. A. 569, 123 N. E. 
654, 658. 

Miller v. Runkle, 137 Iowa 155, 114 X. W. 611. 
Russell v. Considine, 101 Kan. 631, 168 P. 1095. 
McClenny v. Inverarity, 80 Kan. 569, 103 P. 82. 
Chase v. Cochran, 102 Me. 431, 67 A. 320. 

IFflrr v. Hodges, 234 Mass. 279, 125 X. E. 557, 
559. 

Stokes v. Neivell (Miss.), 165 S. 542. 

Ray v . Dodd, 132 Mo. A. 444, 112 S. W. 2. 

, Sweeney v. Young, 131 Mo. A. 155. 

! Schooler v. Arrington, 106 Mo. A. 607, 81 S. 
W. 468, 469. 

Grove v. Pan Duyn, 44 X. J. L. 654. 

Underwood v. Green, 42 X. Y. 140. 

Mygatt v . Washburn, 15 X. Y. 316. 

; Cliegary v. Jenkins, 5 X. Y. 376. 

• Loomis v. Spencer, 1 Oh. St. 153. 

Gearin v. Marion County, 110 Or. 390, 223 P. 
929. 

Anton v. Union High School, etc. (Or.), 2S0 P. 
664. 

Miller v. Grice, 31 S. C. L. 27. 

Sanders State Bank v. Hawkins (Tex. Civ. A.), 
142 S. W. 84. 

i Jackson v. Harries, 65 Utah 282, 236 P. 234. 
Logan City v. Allen (Utah), 44 P. (2d) 1085. 
Doums v. Lazzelle, 102 W. Ya. 663, 136 S. E. 
195. 
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Sufficiency of Allegations of Malice, Want of Probable 

Cause, etc. 

In support of the ground set forth ih the demurrers 
to the effect that the allegations in the declaration of 
malice, want of probable cause, and unlawfulness on 
the part of defendants were not sufficiently stated, 
defendants cited and relied upon in the court below 
cases dealing only with fraud and ! fraudulent con¬ 
duct, where it is held that the facts inust be pleaded 
showing the fraud. Defendants did not cite any cases 
relating to pleadings in actions of j libel, malicious 
prosecution, or similar to this one, because there are 
none sustaining their contentions. j 

Plaintiff here relies upon the following authorities 
as to the sufficiency of the allegations contained in the 
declaration: ! 


Barry v. Edmimds, 116 U. S. 5;?0, 29 L. ed. 729. 
Struby-Estabrook Mercantile Co. v. Kyes, 9 
Colo. A. 190, 48 P. 663. ! 

Benson v. Bacon, 99 Ind. 156. 

O'Neill v. Johnson , 53 Minn. 439, 55 N. W. 601. 
Wilkerson v. McGehee, 153 Mcl. A. 343, 134 S. 
W 595 

Sutor v . Wood, 76 Tex. 403, 13 S. W. 321. 
Blucher v. Zonker , 19 Ind. A. (^15, 49 N. E. 911. 
Wheeler v. Nesbitt, 65 U. S. 544, 16 L. ed. 765, 
767. | 

White r. Nichols, 3 How. (U. S.) 266, 11 L. ed. 
591, 599. 

Clark v. Folkers, 1 Nebr. 96, 95 N. W. 328. 
McIntosh v . Demeray, 5 U. Ci Q. B. 343 (On¬ 
tario). | 

Banken v. Locke , 136 La. 155, 158, 66 S. 763. 
Spaids v. Barrett, 57 Ill. 289. 

Brown v. Master , 104 Ala. 45l, 460, 16 S. 443. 
Cook v. Bratton, 168 Ky. 301, 181 S. W. 1108. 
Cairns v. Moore, 194 Ala. 102,169 S. 579. 

Forrest v. Collier, 20 Ala. 17^, 178. 

Solis v. Manning, 37 How. Pr. (N. Y.) 13. 
Dauchey v. Salisbury, 29 Conn.; 124. 
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Cobb v. Garlington (Tex. Civ. A.), 193 S. W. 

463, 467. 

In the case of 

Randall v. Brigham , 7 Wall. (74 U. S.) 523, 19 

L. ed. 285, 290, 

the court described the action and the allegations of 
the declaration as follows: 

“This action was brought by the plaintiff, 
who was formerly an attorney and counsellor at 
law in Massachusetts, against the defendant, 
who was one of the Justices of the Superior 
Court of that State, for an alleged wrongful re¬ 
moval by him, of the plaintiff from the Bar. 
The declaration charges the removal to have 
been made without lawful authority , and wan- 
tonly, arbitrarily and oppressively . Upon the 
evidence produced, the court instructed the jury 
that the action could not be maintained, and 
that their verdict should be for the defendant 
* * v> (Italics ours.) 

An examination of the declaration in the instant 
case will disclose that the facts are pleaded upon 
which the allegations of malice, unlawfulness and 
want of probable cause are predicated. What more 
could be added? It would be impossible to plead all 
the facts without pleading evidence, and that is con¬ 
trary to the rules of pleading, which require state¬ 
ments of ultimate facts onlv. Defendants’ contentions 

* 

that the allegations contained in the declaration are 
conclusions is so unsound that no case dealing with 
the same kind of controversy as the one before us 
can be cited in support thereof. It is, therefore, vig¬ 
orously maintained by plaintiff that the declaration 
is sufficient and that the allegations therein fully ap¬ 
prise defendants of the cause of action they are ex¬ 
pected to meet at the trial, which, after all, is the 
principal office and purpose of a declaration. 
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Will Presumptions Outweigh Positive Allegations. 

! 

An examination of the declaration ^ sc l° s es ! that its 
allegations with respect to the misconduct of defend¬ 
ants are positive and certain. The conspiracy forming 
the basis of the cause of action set forth in the first 
count is fully described, as well as the manner and 
method of carrying it into effect, its objects and pur¬ 
poses, and the overt acts committed Iby defendants in 
furtherance thereof (R. 2-6). The further allegation 
is made that when the indictments referred to in the 
declaration were obtained the defendants knew that 
thev were false and untrue; that there was no evi- 
dence to sustain them; that plaintiff herein was in¬ 
nocent; and that such charges were ijnade for the un¬ 
lawful, corrupt and malicious purpose of injuring 
plaintiff and for use as a pretext for! the appointment 
of a receiver for the United States Savings Bank, in 
order that the defendants, under tjie semblance of 
legal forms, might deprive plaintiff of his property 
and property rights (R. 6). Certaihly those allega¬ 
tions are facts and not conclusions of law. Likewise, 
thev demonstrate clearlv that the ! defendants were 
not acting within the scope of their powers and duties 
as government officers when they committed the al¬ 
leged wrongful acts. Yet the defendants ask that 
they be excused from even denyirig or explaining 
the wrongful acts charged against them merely be¬ 
cause they are public officers. This seems- presump¬ 
tuous on their part, particularly in view of the lack 

of statutorv definition of what their duties are or what 
•< 

are the limits of their authority. If they are excused 
from filing any pleas or making ahy denial of the 
charges against them, how, in any <?ase, would it be 
possible to maintain a suit against a government of¬ 
ficial for any tort committed by him affecting the 
property and rights of an individual? All he would 
have to do would be to demur to tfie declaration on 


l 

I 

i 
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the ground that he was an officer of the government 
and ask the court judicially to notice the extent and 
scope of his duties and powers without any proof 
thereof whatsoever. 

Plaintiff does not believe that the law is or ought 
to be to that effect. If it is, then any and every gov¬ 
ernment official, from the head of a department down 
to its messenger boy, can escape liability for malicious, 
unlawful acts, committed intentionally and purposely, 
by merely invoking the alleged immunity for official 
acts without offering an iota of evidence to sustain 
that contention. 

Plaintiff maintains that he is entitled to the ver¬ 
dict of a jury, whether for or against him, on the 
cause of action set up in his declaration. The extent 
of the authority of defendants herein, the same not 
being defined by statute, is a question of fact, and the 
only way to establish it is by evidence. That being 
so, a jury is the proper instrumentality of the law 
to decide that question of fact. 

Plaintiff believes the rule to be correctly stated, 
both with respect to cases of this kind and other ac¬ 
tions for damages that 

“Whenever a person sued sets up a defense 
that he was an officer or an employee of the 
government acting under color of law, it plainly 
devolves upon him to show that the law which 
,he invokes authorized the act in question to be 
done * * V’ 

Flanders v. Tweed, 16 Wall. 504, 21 L. ed. 389, 
393. 

If it was necessary for the judge in Randall v. Brig¬ 
ham, already cited herein, to plead to the declaration 
and produce evidence, it certainly devolves upon the 
defendants in this case to do likewise. No presump¬ 
tion of regularity of conduct on their part and that 
they \yere acting within the scope of their duties 
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can or should outweigh the positive and explicit alle¬ 
gations contained in the declaration as to their wrong¬ 
ful acts. The declaration tenders issues of fact and 
not questions of law. j 

Conclusion. 

i 

Under all the circumstances of this ^ase, the judg¬ 
ment of the lower court should he reversed and this 
cause remanded, with directions to overrule the de¬ 
murrers of the defendants and require them to plead 
to the declaration in order that the case may be tried 
before a jury. | 

Respectfully submitted, 

RICHARD L. DERRICK, 
Attorney for Plaintiff. 

WADE H. COOlfEK, 

I Pro Se. 
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©niteb States Court of appeals 

FOR THE DISTRICT OF COLOMBIA. 
January Term, 1938. 


No. 6976. 


Wade H. Cooper, Appellant , 

i 

v. 

J. F. T. O’Connor, F. G. Awalt, Gibbs Lyons, and 
George P. Barse, Appellees. 


BRIEF FOR APPELLEES, J. F. T. O’CONNOR, F. G. 
AWALT, GIBBS LYONS, AND GEORGE P. 
BARSE. 


I. 

STATEMENT OF FACTS. 

This case turns upon the pleadings and such facts 
in connection therewith as may be judicially noticed 
by the court or conceded by the partie^. The declara¬ 
tion filed by appellant (R., p. 1-9) contains two counts 
to each of which each of the appellees pled demurrers 
(R., p. 10-16). The Trial Court sustained the demur¬ 
rers (R., p. 165) and appellant electee} to stand upon 




Ills declaration, whereupon judgment was entered in 
favor of appellees, (R., p. 16) from which appellant 
in due course noted his appeal (R., p. 17). The cor¬ 
rectness of the Trial Court’s action in sustaining the 
demurrers is now before this Court for review. 

Analysis of the substance of the two counts of the 
declaration filed by Appellant Cooper discloses that 
he bases his case upon the action of the Comptroller 
of the Currency in: 

(a) Refusing to permit the United States Sav- 

I ings Bank to reopen for business upon the ter¬ 
mination of the Banking Holiday in 1933, it being 
averred in that connection that the Comptroller 
and the other Appellees well knew that the bank 
was solvent and able to open and resume business. 

(b) Appointing a conservator for the bank on 
or about March 17, 1933. 

(c) Refusing, under date of September 23, 1933, 

I to approve the plan for reopening of the bank sub- 

i mitted by Appellant Cooper. 

(d) Appointing a receiver for the bank on Feb¬ 
ruary 11, 1934. 

iHe avers that the action of the Comptroller of the 
Currency in the foregoing respects was in pursuance 
of a conspiracy of appellees to wreck the bank and ruin 
the Appellant. 

He avers further that part of the said conspiracy 
was to cause him to be indicted for certain alleged vio¬ 
lations of the national banking la'ws. It may be ob¬ 
served in this connection that an examination of the 
declaration in the instant case indicates that the indict¬ 
ments therein referred to are the same ones, the pro- 
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curing of which was complained of in the case of Wade 
//. Cooper, Appellant, v. J. F. T. O’Connor, et al., No. 
6956 of the April Term of 1937, which has already been 
argued in this Court and is now before this Court for 
consideration and decision, in which ejause he claimed 
personal damages incident to the alleged procurement 
by the Comptroller of the said indictments. As will be 
developed in the subsequent discussidn herein (infra, 
pp. 56-58), this phase of the matter s^eems to present 
no valid issue in the instant case as basis of the re¬ 
covery of damages herein, inasmuch <jts damages have 
already been claimed on account of the alleged procur¬ 
ing of said indictments in said cause No. 6956, and it 
seems obvious that Appellant can not split his cause 
of action and claim damage both in thht action and the 
instant case, in so far as the alleged procuring of said 
indictments is concerned. 

The Appellees herein, other than J.j F. T. O’Connor, 
either are or at the times complained of were, officers 
and employees in his Bureau and were under his direc¬ 
tion and instructions, and of course, had no power or 
authority either to order the bank to stay closed or to 
reopen it, that function being vested by law in the 
Comptroller of the Currency. They are sued as co¬ 
conspirators or co-actors with the Comptroller with 
reference to the acts of which Appellant Cooper com¬ 
plains. | 

The declaration avers that all of the Appellees were 
officers of the United States and that! the acts or omis¬ 
sions complained of occurred in their respective official 
capacities in the performance of, oi* in violation of, 
their duties as such officers. j 
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QUESTIONS PRESENTED. 

The following questions are presented: 

1. hether or not the Appellees acted lawfully and 
within the scope of their official duties in: 

(a) Refusing to permit the United States Sav- 

i ings Bank to reopen for business upon the ter¬ 
mination of the Banking Holiday in 1933, it being 
averred in that connection that the Comptroller 

! and the other Appellees well knew that the bank 
was solvent and able to open and resume business. 

(b) Appointing a conservator for the bank on 
or about March 17, 1933. 

(c) Refusing, under date of September 23, 1933, 
to approve the plan for reopening of the bank sub¬ 
mitted by Appellant Cooper. 

(d) Appointing a receiver for the bank on Feb¬ 
ruary 11, 1934. 

2. W hether Appellees can be held liable in damages 
for acts performed by them within the general course 
of their official duties. 


m. 

SUMMARY OF ARGUMENT. 

A. The basic issues presented in the instant case have 
been passed upon by the Trial and Appellate Courts in 
the District of Columbia, and decided adversely to the 
contentions of Appellant Cooper seven times, in suits 
filed by Appellant Cooper against the Comptroller of 
the Currency and officers and employees of his Bureau, 


covering’ a period of time starting in September, 1933, 
down to the present time. There should be an end to 
this litigation some time, in the interest, not only of the 
depositors and creditors of the Unitecl States Savings 
Bank, but of the public officers of the United States 
who have been thus harassed, and the performance of 
whose public duties have been thus interfered with, by 
the continuous and apparently interminable necessity 
of defending said suits. 

The Courts, both Trial and Appellate, are entitled to 
take judicial notice of the previous decisions and opin¬ 
ions rendered, the pleadings fled, and the proceedings 
taken, in said suits as disclosed by their own records, 
in so far as they may be pertinent to, or determinative 
of, the issues presented in the instant case. 

Said previous suits adjudicated aind definitely es¬ 
tablished that the actions therein $,nd herein com¬ 
plained of consisting of the refusal of the Comptroller 
of the Currency to permit the United States Savings 
Bank to reopen for business, the appointment of a con¬ 
servator, refusal, under date of September 23, 1933, to 
approve the plan for reopening submitted by Appel¬ 
lant Cooper, and the subsequent appointment of a re¬ 
ceiver,—were lawful. Hence, it follows that Appel¬ 
lant's declaration in the instant casq does not state a 
cause of action. 

B. Appellees cannot be held liable in damages for 
acts performed by them within the general course of 
their official duties. 


ARGUMENT. 


A. 

(1) The following suits have previously been filed by 
Appellant Cooper against the Comptroller of the Cur¬ 
rency and others, and have been decided adversely to 
Appellant Cooper’s contentions, involving the same 
basic issues which are now presented in the instant 
case. It is submitted that it is in the public interest 
that this litigation be brought to a close: 

Wade II. Cooper, Plaintiff, v. William II. Woodin, Sec¬ 
retary of the Treasury, J. F. T. O’Connor, Comp- 
i troller of the Currency, et al. Equity Xo. 56143, 
filed in the then “Supreme Court of the District of 
Columbia,” in September, 1933. Decided, and 
opinion rendered September 30, 1933. Appeal to 
the then “Court of Appeals of the District of Co- 
i lumbia,” where the same appears as,— 

Wade II. Cooper, Plaintiff, v. William II. Woodin, Sec¬ 
retary of the Treasury, J. F. T. O'Connor, Comp¬ 
troller of the Currency, et al. Xo. 6202. Anril 
Term, 1934. Decided June 18, 1934. Reported 63 
! A pi). D. C., 31 1, (72 Fed. (2d) 179). -- 

United States Savings Bank, and Wade II. Cooper v. 
Iloiry Morgenthau, Jr., Secretary of the Trea¬ 
sury; J. F. T. O’Connor, Comptroller of the Cur- 
! rency, et al.. Equity No. 57344, filed June 28, 1934, 
in the then “Supreme Court of the District of Co¬ 
lumbia.” Decided October 21, 1935. Appeal taken 
to Court of Appeals, wherein the same appeared 
as,— 

United States Savings Bank, and Wade II. Cooper v. 
Henry Morgenthau, Jr., Secretary of the Trea- 


sury; J. F. T. O’Connor, ComptroUevof the Cur¬ 
rency, et al., being No. 6605, October Term, 1935, 
in the United States Court of Appbals for the Dis¬ 
trict of Columbia. Decided July 20, 1936.f\From 
this decision review was sought in the Supreme 
Court of the United States by petition for writ of 
certiorari, wherein the same appears as,— 

United States Savings Bank, and Wade II. Cooper, 
Petitioners, v. Henry Morgenthay, Jr., Secretary 
of the Treasury; J. F. T. O’Connor, Comptroller 
of the Currency, et al., being No. 502, October 
Term, 1936. The petition was deified December 7, 
1936. (299 U. S., 605). Thereupon, under the 

caption,— 

• 

United States Savings Bank, and TT \ade II. Cooper, 
Petitioners, v. Henry Morgenthay, Jr., Secretary 
of the Treasury; J. F. T. O’Connor, Comptroller 
of the Currency, et al., in said same cause No. 502, 
a “Petition for Rehearing of the petition for Writ 
of Certiorari to the United States Court of Ap¬ 
peals for the District of Columbia” was filed. The 
court permitted the petition to be filed and after 
consideration of same denied rehearing under date 
of May 3, 1937. (301 U. S., 713). | Thereupon, Ap¬ 
pellant Cooper sought to have the case reconsid¬ 
ered by this Court, under the caption,— 

United States Savings Bank, and Wade II. Cooper, Ap¬ 
pellants, v. Henry Morgenthau, Jr., Secretary of 
the Treasury; J. F. T. O’Connof, Comptroller of 
the Currency, et al., No. 6605, April Term, 1937, 
wherein, on May 21, 1937, he filbd in the United 
States Court of Appeals in the District of Colum¬ 
bia, a motion to recall mandate, vacate decree, or in 
the alternative, be allowed to hie -Bill of Review in 
trial court. To this motion a bi[ief in opposition 
was filed, and under date of September 7, 1937, 
said motion was denied. 
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Then followed the filing- by Appellant Cooper of a 
declaration on December 24, 1936, in No. 88179 in the 
District Court of the United States for the District of 
Columbia against J. F. T. O’Connor, et al., which, 
being subsequently decided adversely to Mr. Cooper, 
was carried to the United States Court of Appeals of 
the District of Columbia, was argued, and is now be¬ 
fore this Court for decision as No. 6956 of the April 
Term of 1937. 

Thereafter, on February 9, 1937, Appellant Cooper 
filed the instant suit in the District Court of the United 
States for the District of Columbia, which having been 
decided adversely to him, he carried to the United 
States Court of Appeals for the District of Columbia 
where it is now pending as No. 6976. 

Having in mind the foregoing litigation filed by Ap¬ 
pellant Cooper against the Comptroller of the Cur¬ 
rency and his officers and employees over a period of 
time now approaching five years, it seems appropriate 
at this point to apply, by analogy, the langauge of Mr. 
Chief Justice White of the Supreme Court of the 
United States in dismissing the suit of the plaintiff de 
Bearn in the case of de Bearn v. Safe Deposit and Trust 
Company of Baltimore , 233 U. S. 24, wherein (at page 
34 of the Opinion), he said: 

‘‘Before, however, discharging that duty with¬ 
out going into the labyrinth of pleadings "of mo¬ 
tions, of supplementary papers, etc., etc., with 
i which this and the previous records before us 
abound and by the use of which this case has been 
. taken many times to the court of last resort of 
Maryland and is here now for the fourth time, as it 
is in the *interest of the Republic that litigation 
should come to an end,’ we pause to say that con¬ 
sidering again the whole field and weighting every 
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Federal right asserted, we see no ground for doubt¬ 
ing the correctness of the conclusions which con¬ 
strained us to hold that the controversies pre¬ 
sented in the previous cases were beyond our cog¬ 
nizance.’ ’ (Italics inserted.) ! 

(2) The trial court had, and this court has, authority 
to take judicial notice of the previous decisions and 
opinions rendered, the pleadings filed, and the proceed¬ 
ings taken, in said suits above enumerated as disclosed 
by the court records, in so far as they may be pertinent 
to, or determinative of, the issues presented in the in¬ 
stant case. 


^ - 


It is settled law that a court, whether trial or appel¬ 
late, incident to deciding a pending cade, may take judi¬ 
cial notice of its own opinions rendered in previous 
cases involving some or all of the parties concerned in 
the pending case, (including the pleadings and the rec¬ 
ord in said previous cases), in so far as the facts, the 
issues and the law contained in the previous cases re¬ 
late to the issues involved in the pending case. This 
doctrine applies not only in the course of offering evi¬ 
dence during the trial of a case upon i(s merits but also 

where a demurrer or motion to dismiss has been filed. 

! 

In the application or operation of this principle iriY 
the consideration of a case upon demurrer or motion to 
dismiss, the court may judicially notice that the facts^ 
and the law as settled in the previous cases are con¬ 
trary to the averments of fact, and pf-eclude the relief 
sought, in the declaration or bill of jcomplaint in the 
pending case. Consequently the court may decide the. 
pending case in reliance upon the judically noticed facts 
and the adjudications contained in tfye previously de¬ 
cided cases. This is not upon the thjeory of res judi- 
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cata but by analogy to or in operation of, the doctrine 
of stare decisis. These principles are established by 
many cases, among which may be noted the following: 

Bienville Water Supply Co. v. Mobile, 186 U. S. 

212, 217. 

In this case the plaintiff filed two separate suits, on 
the same day, against the City of Mobile in the Circuit 
Court of the United States. One of the suits was dis¬ 
missed by the Circuit Court and the case was carried 
to the Supreme Court and the decree of the Circuit 
Court was affirmed. Thereafter plaintiff was unsuc¬ 
cessful in the second suit and carried that case like¬ 
wise to the Supreme Court. Both of the cases in¬ 
volved substantially the same subject matter. In con¬ 
sidering the second case, the Supreme Court com¬ 
mented on the fact that the cases were so similar that 
perhaps it might have been possible for the City to 
have filed a plea of res judicata in the second case. 
However, although such plea was not filed, the Supreme 
Court held that it was entitled to examine and consider 
the record in the first case and in that connection said: 

“ * * * As against this (the possibility of a 
plea of res judicata) it may be said that the decree 
in the other suit was neither pleaded nor proved, 
and no question of res judicata can be considered 
unless the earlier decision is formally presented 
on the hearing of the later case. This doubtless 
is technically true, but we fake judicial notice of 
our own records, and, even if not res judicata, we 
may, on the principle of stare decisis, rightfully 
examine and consider the decision in the former 
case as affecting the consideration of this.” (Page 
217—Italics inserted.) 
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preme Court, in the pending case, said: (Italics in¬ 
serted) 

“We are not constrained by the limitations 
which the lower court considered prevented it 
from taking notice of the judicial proceedings in 
the courts of Maryland in which the attachments 
i issued. We say this because, as was declared in 
Bienville Water Supply Company v. Mobile, 186 
U. S. 212, 217: ‘We take judicial notice of our 
own records, and, if not res judicata, we may, on 
principle of stare decisis, rightfully examine and 
consider the decision in the former case as affect¬ 
ing the consideration of this;’ and again, as fur¬ 
ther declared in Dimmick v. Tompkins, 194 U. S. 
540, 548: ‘The Court has the right to examine its 
own records and take judicial notice thereof in re¬ 
gard to proceedings formerly had therein by one 
of the parties to the proceedings now before it 
Availing of this power and making reference to 
the records of this court, it appears that the con¬ 
troversy as to the validity of the attachments with 
which the appeal before us is concerned has on 
three different occasions been here considered. 
de Bearn v. de Bearn, 225 U. S. 695; de Bearn v. 
i de Bearn, 231 U. S. 741; de Bearn v. Winans, 232 
U. S. 719. In the first, an attempt to bring a con¬ 
troversy on the subject here was dismissed be¬ 
cause of its prematurity. In the other two cases 
it appears that at the time the bill in this case was 
filed, the complainant was engaged in litigating in 
the courts of the State of Maryland the very 
grounds of opposition to the attachments which 
were made the basis of the bill in this case and 
that after filing such bill he continued such litiga- 
i tion in the state courts, and when, after a full con¬ 
sideration of his grounds of complaint, both state 
and Federal in the court of last resort of Mary¬ 
land there were decisions against him, error was 
prosecuted from this court because of the asserted 
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existence of the Federal rights which were alleged 
in the bill now before us. The records disclose 
that in both cases motions to dismiss for want of 
jurisdiction were sustained by per curiam opin¬ 
ions, reference being made in the lone case (231 
U. S. 741) to authorities upholding the doctrine 
that no power to review exists in a case where 
although there is a Federal question, the conclu¬ 
sion of the court below rests upon a non-Federal 
or state ground completely adequate to sustain it, 
and in the other case (232 U. S. 719) the motion to 
dismiss was sustained by authorities to the same 
effect and additionally upon authorities establish¬ 
ing the rule that a wholly frivolous and unsub¬ 
stantial Federal question was not adequate to give 
jurisdiction. 

“ Indeed, the record in the case last cited estab¬ 
lishes that in that proceeding the appellant filed a 
pleading in which he expressly set up the pendency 
of the bill in the United States couijt which is now 
before us and urged the supposed Federal rights 
upon which the bill was rested as h basis for re¬ 
lief. | 

“From these considerations it obviously comes 
to pass that the supposed constitutional questions 
upon which our right to directly reView the action 
of the court below can alone rest,j have been al¬ 
ready here twice decided to be so wanting in merit 
as not to afford ground for jurisdiction.” (Pages 
32 and 33) 

# # # * * #,# • 

“ Applying the previous cases, therefore, it plainly 
follows that we have no jurisdiction on this writ of 
error, and therefore our duty is to dismiss. Before, 
however, discharging that duty without going into 
the labyrinth of pleadings, of motions of supple¬ 
mentary papers, etc., etc., with which this and the 
previous records before us abound and by the use 
of which this case has been taken many times to 


i 


I 

i 
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the court of last resort of Maryland and is here 
now for the fourth time , as it is in the ‘interest of 
the Republic that litigation should come to an end / 
we pause to say that considering again the whole 
field and weighing every Federal right asserted, 
we see no ground for doubting the correctness of 
the conclusions which constrained us to hold that 
the controversies presented in the previous cases 
! were beyond our cognizance. * * *” (Pages 33 
and 34) 

National Fire Insurance Co. v. Thompson , 281 U. S. 
331, 336. 

In this case a suit was filed in the District Court of 
the United States to have a state statute declared un¬ 
constitutional and to restrain the enforcement of an 
order of the state superintendent of insurance. The 
injunction was denied and an appeal was taken directly 
to the Supreme Court. A prior suit had been filed by 
the plaintiff against the defendant in the state court to 
enjoin enforcement of a previous order of the state 
superintendent based upon the statute and that case 
had been carried to the Supreme Court of the United 
States and dismissed on the ground that no Federal 
question existed. 

In considering the second case (the one coming up 
from the United States District Court) the Supreme 
Court held that it could take judicial notice of its own 
records in the first case and incident thereto could con¬ 
sider a certain stipulation, as well as other papers and 
pleadings and proceedings contained in the record in 
the first case. No question of res judicata was in¬ 
volved. In referring to the former case, and the right 
to take judicial notice thereof, the Supreme Court 
said: 
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4 4 We may notice the record of that case in this 
court.” (Citing cases to sustain its position.) 

i 

Also see the following: 

Kitlicart v. Metropolitan Life Insurance Com¬ 
pany, 88 F. (2) 407, 411. 

Morse v. Lewis, 54 Fed. (2) 1027 ? 1029. 

United States v. North America^ Oil Consoli¬ 
dated, et al., 264 Fed. Hep. 336, 337. 

The foregoing cases have been cited in support of 
the proposition that courts may take judicial notice of 
their own previous decisions, opinions, and records in 
connection therewith. 

Courts may, of course, take judicial notice of many 
other facts in addition to previous decisions. It is 
now proposed to refer to cases establishing the doc¬ 
trine that when a court does take judicial notice of a 
matter, the effect of so doing, in connection with decid¬ 
ing the pending case, may he to judicially notice facts 
which are directly contrary to the averments of the hill 
or declaration in the pending case; in other words, the 
court may ignore the averments in the declaration or 
bill in the pending case and consider the pleading in 
the light of the contrary facts which it proposes judi¬ 
cially to notice. Furthermore, notwithstanding a de¬ 
murrer or motion to dismiss is held to admit averments 
of fact ivell pleaded, the rule is that the demurrer or 
motion to dismiss will not he considered as admitting 
averments which are contrary to fact§ of which the 
court will take judicial notice . 

In this connection may be noted the fallowing cases: 

Texas and Pacific Railway Co . v. Cody , 166 U. S. 606, 
609, 610. 

In this case the plaintiff, Cody, filed suit against the 
railway company in the State court and averred in his 
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declaration that the railway company was a corpora¬ 
tion created under the laws of Texas. The fact was 
that the railway corporation had been created under 
an Act of Congress, and under the law as it then existed 
it had the right, as a Federal corporation, to remove 
the case to a Federal court. A petition of removal was 
filed, and the removal was accomplished and trial was 
had on the merits. The case was carried to the Court 
of Appeals and then to the Supreme Court of the 
United States and among the issues involved was a 
question of whether the right of removal would be de¬ 
termined by the averments in the plaintiff’s original 
declaration that the railway company was a corpora¬ 
tion created under the laws of Texas, or whether judi¬ 
cial notice could be taken of the fact that the railway 
corporation had been created under the laws of Con¬ 
gress. It will be observed that the effect of judicial 
notice was to ignore the averments in the declaration 
to the effect that the corporation was created under 
the lav’s of Texas, and to dispose of the question upon 
the basis of a judicially noticed fact which was directly 
contrary to that averred in the declaration. In its 
opinion relating to this phase of the case the Supreme 
Court said: 

“It is obvious that in the instance of diverse' 
citzenship a different question is presented. Plain¬ 
tiff may run his own risk in respect of the cause 
of action on which he proceeds, but he cannot cut 
off defendant’s constitutional right as a citizen of 
a different State than the plaintiff, to choose a 
Federal forum, by omitting to aver, or mistakenly, 
or falsely, staling , the citizenship of the parties/’ 
(Italics inserted) (Page 609) 
******** 

“If in this case plaintiff had simply described 
defendant by its name, without more, there would 



seem to be no question that, as the corporation 
teas judicially known to he a Federal corporation , 
defendant would be entitled to remove the case 
on proper allegations in its petitiori; and we think 
this necessarily follows, ivhere, by\ some mistake } 
or otherwise, the defendant is erroneously stated 
to he created under state laws. Here defendant 
was described as ‘a private corporation, created 
and existing under the laws of the State of Texas,’ 
and this was repeated in an amended petition, filed 
in the Circuit Court; but no motion to remand was 
made, nor was the propriety of the removal ques¬ 
tioned in any way. Possibly the pleader did not 
intend to deny the Federal character of the com¬ 
pany, but whether so or not, no issUe was or could 
be made as to the source of its corporate exis¬ 
tence. * * *” (Page 610) (Italics inserted) 

i 

People v. Oakland Water-Front Co. et j al, 50 Pac. 305, 
308, 309. j 

This was a suit filed by the State of California 
against the Oakland Water-Front Co. tj) establish title 
to certain land claimed by the State as hart of the pub¬ 
lic domain. The defendant company filetf a demurrer to 
the complaint on the ground that it did dot state a cause 
of action. The complaint averred th^it the land in 
question was part of the public domain of California. 
The Trial Court held that it could takej judicial notice 
that the allegations of fact pertaining to the alleged 
ownership of the land by the State were contrary to the 
facts established by certain State statutes purporting 
to fix title in the defendant company. The Court con¬ 
sidered in this connection that while certain types of 
statutes established rules of conduct, other statutes, 
such as the one relied upon by the defendant in the 
pending case, established facts by legislative declara¬ 
tion, such as the grant and ownership of land, and that 



both classes of statutes could be judicially noticed by 
the Court. In discussing the matter of judicial notice 
of facts (or laws treated as facts) which were contrary 
to the averments in the declaration or complaint, the 
Supreme Court of California said: 

“That this complaint, considered by itself, states 
a cause of action, is a proposition that does not ad¬ 
mit of doubt; and the ruling of the superior court 
sustaining the general demurrer was not rested 
upon the ground that its allegations were in them¬ 
selves insufficient to entitle the plaintiff to any re¬ 
lief, but it was held that in dealing with the general 
demurrer the court not only could, but was bound 
to, take judicial notice of certain public statutes of 
the state of California, the provisions of which 
were held to be so inconsistent with essential alle¬ 
gations of the complaint as to render it legally im¬ 
possible to treat them as admitted or true. The 
particular statutes which the court considered in 
this connection were: First, the act of May 4, 1852, 
entitled ‘An act to incorporate the town of Oak¬ 
land, and to provide for the construction of 
wharves thereat’ (St. 1852, p. 180); second, the 
act of March 25, 1854, entitled ‘An act to incorpor¬ 
ate the city of Oakland’ (St. 1854, p. 183); and, 
third, various subsequent acts amending and sup¬ 
plementing the act last cited. By the first of these 
acts the boundaries of the town of Oakland were 
defined, and it was incorporated subject to the pro¬ 
visions of a general act relating to town corpora¬ 
tions, previously passed. Some special powers 
were also conferred upon the municipal authori¬ 
ties, ‘and with a view to facilitate the construc¬ 
tion of wharves and other improvements the lands 
lying within the limits aforesaid (the corporate 
boundaries), between high tide and ship channel’, 
were ‘granted and released to said town.’ By the 
second of said acts the town of Oakland, without 
alteration of its boundaries, was reincorporated 
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as the city of Oakland, with enlarged municipal 
powers and privileges, and all the rights and priv¬ 
ileges of the former town devolved upon the new 
city. By the subsequent acts the Charter of the 
city* was amended in various particulars, and its 
boundaries altered and enlarged. The superior 
court, taking cognizance of these acts, held that the 
original grant to the town of Oakland, embraced 
the identical land described in the complaint, and 
all of it; that the title thereto had never revested in 
the state, and could not by any lbgal possibility 
have done so in the absence of a lajw revoking the 
gift; and, consequently, that the allegation in the 
complaint of ownership by the sta^e could not be 
true, and could not be treated as true in ruling 
upon the demurrer. 

It is contended on the part of thd appellant that 
the superior court erred in holding that it could 
look beyond the face of the complaint in ruling 
upon the demurrer; that the doctrine of judicial 
notice is only a rule of evidence, and cannot be ap¬ 
plied to the construction of a pleading; that a de¬ 
murrer admits the truth of every fact that is well 
pleaded; and that a fact may be well pleaded; and 
that a fact may be well pleaded notwithstanding 
the existence of a valid law establishing conclu¬ 
sively the direct reverse of the matjter alleged. We 
do not think that these propositions! are sustainable 
either upon reason or authority. The allegation of 
a sound conclusion of law is always regarded as 
superfluous in pleading, and the allegation of an 
unsound conclusion is entirely disregarded. This 
is undeniably true with respect to laws establishing 
the general rules of right or obligation, and there 
is no reason why it should not be held equally true 
in respect to a law which merely determines the 
status of a particular thing. Why ^hould a general 
demurrer to a complaint he overruled, and tine 
parties required to proceed to the trial of an issue 
of fact , when the court, looking to a law of which 
it is hound to take notice, can clearly see that one 
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of the essential allegations of the complaint can 
never by any legal possibility be provedt What 
useful or desirable end could be attained by shut¬ 
ting its eyes to the certain event of the litigation, 
and putting the parties to the trouble, delay, and 
expense of framing and preparing to try issues 
which can have no influence upon the final result? 
These questions answer themselves, and make it 
entirely clear that there are no considerations of 
expediency or convenience to support the conten¬ 
tion of appellant.” (Page 308) (Italics in¬ 
serted) 

It may be observed from the foregoing extract from 
the Opinion that the Court specifically held that a plain¬ 
tiff cannot insist upon defendant filing a plea and going 
to trial upon the facts of a case where the judicially 
noticed facts are not only contrary to the facts averred, 
but conclusively estalisli the futility of proceeding to i 
trial, in view of the inevitable outcome resulting from 
the application of the judicially noticed facts. 

Jones v. United States, 137 U. S. 202, 214, 215. 

In this case the Supreme Court had occasion to con¬ 
sider the doctrine of judicial notice and that under this 
doctrine the Court might find that facts properly 
judicially noticed were contrary to the facts as averred 
in the pleading, and that the Court would not be bound 
by the facts as averred in the pleading, and that this 
rule applied even where a demurrer or motion to dis¬ 
miss was filed . In support of its position in this respect 
the Court said: 

“In Kennett v. Chambers, a bill to compel 
specific performance of a contract made in the 
United States in September, 1836, by which a gen¬ 
eral in the Texan Army agreed to convey lands in 
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Texas, in consideration of money paid him to aid 
in raising and equipping troops (against Mexico, 
was dismissed on demurrer , because the inde¬ 
pendence of Texas, though previously declared by 
that State, had not then been acknowledged by the 
government of the United Stated; and the court 
established this conclusion bv referring to mes- 
sages of the President of the United States to the 
Senate, a letter from the President! to the Governor 
of Tennessee, and a note from the Secretary of 
State to the Mexican Minister, noire of which were 
stated in the record before the court. * * * 

44 In Taylor v. Barclay , a bill in]equity, based on 
an agreement which it alleged had been made in 
1825 by agents of ‘the government of the Federal 
Republic of Central America, which was a sov¬ 
ereign and independent State, | recognized and 
treated as such by His Majesty the King of these 
Realms,’ was dismissed on demurrer by Vice- 
Chancellor Shadwell, who said: ‘I have had com¬ 
munication with the Foreign Qffice, and I am 
authorized to state that the Federal Republic of 
Central America has not been recognized as an 
independent government by the government of this 
country.’ ‘Inasmuch as I conceive it is the duty 


of the judge in every court to take notice of public 
matters which affect the government of this 
country, I conceive that, notwithstanding there is 
this averment in the bill, I am hound to take the 
fact as it reallv exists, not as it is averred to be.’ 
‘Nothing is taken to be true except that which is 
properly pleaded; and I am of opinion that, when 
you plead that which is historically false, and 
which the judges are bound to take notice of as 
being false, it cannot be said you have properly 
pleaded, merely because it is averred, in plain 
terms; and that I must take it just as if there was 
no such averment on the record}.’ ” (Pages 214, 
215) (Italics inserted) 


i 







Southern Pacific R. Co, v. Groeck, et al., 68 Fed. 609, 
612. 

In this case suit was filed by the Railway Company 
against Groeck for the purpose of establishing its 
ownership of certain land claimed by the Railway 
under a public grant from the United States, but also 
claimed by Groeck under a land patent under the pre¬ 
emption laws of the United States. The Bill of Com¬ 
plaint averred that the land had been withdrawn from 
settlement and private entry in 1867 and had ever 
since remained withdrawn and hence that Groeck could 
not make entry or obtain patent. 

Groeck demurred to the Bill. His demurrer was sus¬ 
tained by reason of facts judicially noticed by the Court 
to the effect that according to the public records the 
withdrawal of the land had been revoked and Groeck 
had made a valid entry and that these facts could he 
judicially noticed by the Court on demurrer notwith¬ 
standing they were contrary to the averments to the 
Bill of Complaint. In that connection the Court said: 

“Although the bill alleges that the order of with¬ 
drawal of the odd sections within 30 miles of the 
route of the complainant’s road, as delineated on 
the map filed by it January 3, 1S67, made by Sec¬ 
retary Browning, March 19, 1867, has ever since 
remained in force, and although, for the purpose 
of disposing of a demurrer, the rule is that such 
i facts as are well pleaded are to he taken as true, 
yet where, hy a public record, of which the court 
takes judicial notice, the fact is shown to he other¬ 
wise, the general rule should not, I think, be held 
to apply. The Acts of the secretary of the inte¬ 
rior done in the performance of his official duty are 
matters of which the courts may take judicial no¬ 
tice. Caha v. U. S., 152 U. S. 211, 221, 222, 14 Sup. 
Ct. 513. And a reference to the records of the de- 


partment of the interior shows that the order of 
withdrawal made by Secretary Browning on the 
19th of March, 1867, was revoked, and the lands 
included in that order directed to be restored to 
the public domain by an order majde by his suc¬ 
cessor, Secretary Cox, on the 2d day of November, 
1869, as appears from a certified cppy of that or¬ 
der on file in another case in this court.” (Page 
612) (Italics inserted) 

Ross v. City of Fort Wayne, 63 Fed. 4(j6, 469. 

j 

In this case the Bill of Complaint averred that the 
City of Fort Wayne was located in the County of Vigo, 
whereas the fact was that the city was located in Allen 
County. The Court held that notwithstanding the aver¬ 
ments in the Bill of Complaint, it cou^d take judicial 
notice of the contrary fact that the City was located in 
Allen County, and disposed of the case | accordingly. 

i 

(3) Statutory Provisions Pertinent tp the Present 

Issues. 

I 

i 

Before discussing the previous litigation filed by Ap¬ 
pellant Cooper against the Comptroller of the Currency 
relating to the United States Savings Bank, it is 
deemed advisable and helpful to set fdrth the various 
statutory provisions which have bearing upon the 
issues involved in the present suit in the instant case. 

Section 203 of the Bank Conservation Act of March 
9, 1933 (U. S. C., title 12, section 203) provides, with 
reference to the appointment of conservators by the 
Comptroller of the Currency for banks lunder his super¬ 
vision, as follows: 

“Sec. 203. Conservator; appointment, powers and 
duties; compensation 

“Whenever he shall deem it neicessarv in order 
to conserve the assets of any batik for the benefit 
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of the depositors and other creditors thereof, the 
Comptroller of the Currency may appoint a con¬ 
servator for such bank and require of him such 
bond and security as the Comptroller of the Cur¬ 
rency deems proper. The conservator, under the 
direction of the Comptroller, shall take possession 
of the books, records, and assets of every descrip¬ 
tion of such bank, and take such action as may be 
necessary to conserve the assets of such bank pend¬ 
ing: further disposition of its business as provided 
by law. Such conservator shall have all the rights, 
powers, and privileges now possessed by or here¬ 
after given receivers of insolvent national banks 
and shall be subject to the obligations and penal¬ 
ties, not inconsistent with the provisions of this 
title, to which receivers are now or may hereafter 
become subject. During the time that such con¬ 
servator remains in possession of such bank, the 
rights of all parties with respect thereto shall, sub¬ 
ject to the other provisions of this subchapter, be 
, the same as if a receiver had been appointed there¬ 
for. All expenses of any such conservatorship 
shall be paid out of the assets of such bank and 
shall be a lien thereon which shall be prior to any 
other lien. The conservator shall receive as salary 
an amount no greater than that paid to employees 
of the Federal Government for similar services, 
i (Mar. 9,1933, c. 1, sec. 203, 48 Stat. 2.) ” 

Section 204 of the Bank Conservation Act (U. S. C., 
Title 12, Section 204) provides: 

“Sec. 204. Examination of banks in hands of con¬ 
servator 

“The Comptroller of the Currency shall cause to 
be made such examinations of the affairs of such 
bank as shall be necessary to inform him as to the 
financial condition of such bank, and the examiner 
shall make a report thereon to the Comptroller of 
the Currency at the earliest practicable date. (Mar. 
9, 1933, c. 1* sec. 204, 48 Stat. 3.)” 


I 
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Section 207 of the Bank Conservation Act (U. S. C., 
Title 12, section 207) provides with reference to the re¬ 
organization of banks that are in conservatorship, as 
follows: 

“Sec. 207. Reorganization; consent of depositors 
and creditors 

“In any reorganization of any bank under a plan 
of a kind which, under existing law, requires the 
consent, as the case may be, (a) of depositors and 
other creditors or (b) of stockholders or (c) of 
both depositors and other creditors and stock¬ 
holders, such reorganization shall; become effective 
only (1) when the Comptroller jof the Currency 
shall be satisfied that the plan of Reorganization is 
fair and equitable as to all depositors, other cred¬ 
itors, and stockholders and is in tjie public interest 
and shall have approved the plan subject to such 
conditions, restrictions, and limitations as he may 
prescribe.’’ 

Sections 298 and 299, Title 5, D. C. ^Jode of 1929 pro¬ 
vide for the supervision and jurisdiction by the Comp¬ 
troller of the Currency over banks organized under the 
laws of any of the states of the Unidn who are doing 
business in the District of Columbia and provide fur¬ 
ther that the Comptroller shall have jthe power, when 
in his opinion he considers it necessary, to take posses¬ 
sion of such banks for the reasons arid in the manner 
and to the same extent as are provided in the laws of 
the United States with respect to National banks. Said 
sections, to the extent pertinent to the issues involved, 
are as follows: 

i 

“298. Banking institutions to be rinder supervision 
of Comptroller of Currency.—All savings banks 
or savings companies, or trust companies, or other 
banking institutions, organized under authority of 


any act of Congress to do business in the District 
of Columbia, or organized by virtue of the laws of 
any of the States of this Union, and having an office 
or banking house located within the District of 
Columbia where deposits or savings are received, 
shall be, and are hereby, required to make to the 
Comptroller of the Currency and to publish all the 
reports which national banking associations are re¬ 
quired to make and publish under the provisions 
of sections 5211, 5212, and 5213 of the Revised 
Statutes of the United States, and shall be subject 
i to the same penalties for failure to make such re¬ 
ports as are therein provided, which penalties may 
be collected by suit before the supreme court of the 
District of Columbia. And the Comptroller shall 
have power, when in his opinion it is necessary, to 
take possession of any such bank or company, for 
the reasons and in the manner and to the same ex¬ 
tent as are provided in the laws of the United 
States with respect to national banks : * * * 

“299. Comptroller may examine into condition 
of banks.—The Comptroller of the Currency, in ad¬ 
dition to the powers conferred upon him by law 
for the examination of national banks, is hereby 
further authorized, whenever he may deem it use¬ 
ful, to cause examination to be made into the con¬ 
dition of any bank mentioned in the preceding sec¬ 
tion. The expense of such examination shall be 
paid in the manner provided by sections 481 to 484 
inclusive of title 12 of the Code of the Laws of the 
United States relating to the examination of na¬ 
tional banks. (Mar. 3, 1901, 31 Stat. 1303, c*. 854, 
sec. 714; June 25, 190G, 34 Stat. 458, c. 3533.)” 


Section 1 of the Act of June 30, 1876 (U. S. C., Title 
12, Sec. 191) provides for the appointment by the 
Comptroller of the Currency of a receiver for national 
banks whenever, after due examination, he shall be¬ 
come satisfied of the insolvency of the association. Said 
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section is likewise applicable to state banks doing busi¬ 
ness in the District of Columbia by reason of the pro¬ 
visions of Sections 298 and 299 of Title 5 of the Dis¬ 
trict of Columbia Code of 1929 (above quoted). Said 
Section 1 of the Act of June 30, 1876 isi as follows: 

I 

“Sec. 191. General grounds for appointment of re¬ 
ceiver. 

i 

“Whenever anv national banking association 
shall be dissolved, and its rights,! privileges, and 
franchises declared forfeited, as prescribed in sec¬ 
tion 93, or whenever anv creditor!of anv national 

7 W & 

banking association shall have obtained a judg¬ 
ment against it in any court of record, and made 
application, accompanied by a certificate from the 
clerk of the court stating that sucjh judgment has 
been rendered and has remained! unpaid for the 
space of thirty days, or whenever the comptroller 
shall become satisfied of the insolvency of a na¬ 
tional banking association, he may, after due ex¬ 
amination of its affairs, in either! case, appoint a 
receiver who shall proceed to clo:ie up such asso¬ 
ciation, and enforce the personal liability of the 
shareholders, as provided in section 192. (June 
30, 1876, c. 156, sec. 1, 19 Stat. 631)” 

Section 5234 U. S. R. S. (U. S. C., Title 12, Sec. 192) 
relating to national banks and therefore applicable to 
state banks doing business in the District of Columbia 
by reason of the District of Columbia! code provisions 
above mentioned, provides, with reference to the opera¬ 
tion of the receivership of a national bdnk (to the extent 
here pertinent) as follows: 

i 

“Sec. 192. Default in payment of circulating notes 

“On becoming satisfied, as specified in sections 
131 and 132 of this title, that any association has 
refused to pay its circulating notefe as therein men- 
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tioned and is in default, the Comptroller of 
the Currency may forthwith appoint a receiver, 
and require of him such bond and security as he 
deems proper. Such receiver, under the direction 
of the comptroller, shall take possession of the 
books, records, and assets of every description of 
such association, collect all debts, dues, and claims 
belonging to it, and, upon the order of a court of 
record of competent jurisdiction, may sell or com¬ 
pound all bad or doubtful debts, and, on a like 
order, may sell all the real and personal property 
of such association, on such terms as the court shall 
direct; and may, it necessary to pay the debts of 
such association, enforce the individual liability of 
the stockholders. Such receiver shall pay over all 
money so made to the Treasurer of the United 
States, subject to the order of the comptroller, and 
also make report to the comptroller of all his acts 
and proceedings. * * *” 


Court of Appeals decisions holding that foregoing stat¬ 
utes apply to state banks doing business in the 
District of Columbia. 


The following decisions of the United States Court 
of Appeals for the District of Columbia recognize and 
sustain the authority of the Comptroller under Title 5, 
Sections 298 and 299, D. C. Code, to take possession of 
any bank, trust company, or financial institution doing 
business in the District of Columbia, regardless of the 
place of its incorporation, and to appoint a Receiver 
therefor whenever in his opinion it is necessary, the 
same as if it were a national bank, and to liquidate the 
same in accordance with Sections 191 and 192, Title 12, 
U. S. C., heretofore quoted. U. S. Savings Bank, et al. 
v. Morgenthau, et al., GO App. D. C. 233, 237; 85 Fed. 
(2d) 811 (specifically holding that the Comptroller had 
such right with reference to the U. S. Savings Bank, 



the same bank involved in the instant ease); Washington 
Loan and Trust Co. v. Allman, 70 Fed. (2d) 282, 283, 
certiorari denied 292 U. S. 649; Harper v. Moran, 76 
Fed. (2d) 980; Thompson v. Park Savings Bank, 77 
Fed. (2d) 955. j 

(4) Application of Cooper v. Woodin, et al., to the 

Instant Case. j 

# i 

Assuming that the previous discussion ( supra pages 
9 to 23), has satisfactorily demonstrated that a 
court may take judicial notice of its| own decisions, 
opinions, pleadings and proceedings in other cases, as 
disclosed by its own records, in so farj as they may be 
pertinent to, or determinative of, the issues presented 
in a pending case, consideration will now be given to 
the cases previously filed by Appellant Cooper against 
the Comptroller of the Currency relating to the affairs 
of the United States Savings Bank which have been 
enumerated on pages 6 to 8, supra. 

In doing so it may be well to bear in mind, from the 
standpoint of the application of those! cases to the in¬ 
stant case, that Appellant Cooper has charged, in the 
instant case, that the Comptroller of the Currency, 
(and the other appellees who were bfficers and em¬ 
ployees in his Bureau), formed, and carried out, a 
conspiracy to “wreck” the United States Savings 
Bank and to “ruin” Appellant Cooper by: 

i 

(a) Refusing to license the bank to reopen; 

(b) Appointing a conservator for the bank; 

(c) Refusing to approve Appellant Cooper’s plan 
of reopening; 

(d) Appointing a receiver for the bank. 
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It will be found that the charges and claims made by 
Appellant Cooper in the instant case against the 
Comptroller of the Currency and the officers and em¬ 
ployees of his Bureau, as above summarized, consti¬ 
tute, in substance, merely a repetition of those self¬ 
same charges heretofore made in those previous cases 
and that in every instance the courts of this District 
have consistently ruled against those contentions and 
have held that the acts complained of were performed 
in good faith, in the course of performance of official 
duties, and without discrimination against either Ap¬ 
pellant Cooper or the United States Savings Bank. 
The cases will be taken up in chronological order, the 
first two of which are: 

Wade II. Cooper, Plaintiff, v. William II. 

Woodin, Secretary of the Treasury, J. F. T. 
0 ? Connor, Comptroller of the Currency, et al. 
Equity No. 56143, filed in the then “Supreme 
i Court of the District of Columbia,” in Sep¬ 
tember, 1933. Decided, and opinion rendered 
September 30, 1933. Appeal to the then 
“Court of Appeals of the District of Colum¬ 
bia,” where the same appears as,— 

Wade II. Cooper, Plaintiff , v. William II. 

Woodin, Secretary of the Treasury, J. F. T. 
O y Connor, Comptroller of the Currency, et al. 
No. 6202, April Term, 1934. Decided June 18, 
1934. Reported 63 App. D. C., 311, (72 Fed. 
(2d) 179). 

The proceedings in the trial court in the above en¬ 
titled cause (Equity No. 56143) constitute part of the 
transcript of record on file in this Honorable Court as 
the result of the appeal taken and docketed as No. 
6202, April Term, 1934, and hence said proceedings in 
the trial court and the adjudication therein made, are 


available to this court for consideration. The perti¬ 
nent phases of the case will be discussed under appro¬ 
priate subheads. Record references will be to the rec¬ 
ord on file in this Court in No . 6202, and will be desig¬ 
nated “ (That record page )” 

Hamilton Plan “conspiracy” referred to in original 
bill of complaint in said Equity Cause No. 56143 
and also referred to in the instaht case. (Record 
pages 3-4.) 

! 

Appellant Cooper avers, in the instant case (Record 
page 3), that one of the elements of jthe alleged con¬ 
spiracy in connection with the refusal to reopen the 
bank and to appoint a conservator was the plan of sell¬ 
ing a portion of the assets of the bank to a new bank 

to be known as the Hamilton National Bank. This 

! 

charge originated in the first of the c^ses filed by Ap¬ 
pellant Cooper (Equity No. 56143, as 4bove captioned). 
In the original bill in said cause (Eqfiity No. 56143— 
That record pages 1-12), Appellant | Cooper averred 
that the United States Savings Banklwas solvent and 
its capital stock was unimpaired and tjhat it had a sub¬ 
stantial surplus; (That record pages 3-4); that the, 
bank had been closed by the Presidential Proclamation, 
on March 5, 1933, (that record page 4) and that there¬ 
after, at the time numerous other b<pks in the Dis¬ 
trict of Columbia and throughout tljie country were 
granted licenses to reopen, the defendant, F. G. Await, 
then Acting Comptroller of the Cui+rency, (and the 
other defendants therein named) refused,— 

“to authorize the Savings Bank to reopen or to 
resume business, either on an unrestricted or re¬ 
stricted basis, and on or about March 16, 1933, the 
defendant, F. G. Await, then Acting Comptroller 
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of the Currency, appointed the defendant, Wilbur 
H. Zepp, conservator of the Savings Bank, who 
forthwith qualified as such, and has since been and 
now is conservator thereof, all without any good 
! or valid reason and in the abuse of any discretion 
! vested in the defendant, F. G. Await, and con¬ 
trary to the purposes and intent of the Bank Con¬ 
servation Act.” (That record page 4.) 

Said original bill of complaint averred that the forego¬ 
ing action of defendant Await, as combined with the 
action of the other defendants named in the bill, was— 

“Part of the conspiracy entered into by all of the 
defendants for the purpose of wrecking the Sav¬ 
ings Bank and depriving its depositors of a large 
i part of their rights, to the end that the defendant, 
E. C. Graham, and those associating with him, 
i might reap large unconscionable and illegal profits 
at the expense of and loss to depositors and stock¬ 
holders of the Savings Bank, all as part of a 
fraudulent conspiracy.” 

“The conspiracy aforesaid is to the following 
effect: The defendant, E. C. Graham, and his as¬ 
sociates, were to organize a new national banking 
association to be known as the Hamilton National 
Bank * * *.” (That record page 5.) 

Said original bill further averred it was contemplated 
that there would be sold and transferred to the Hamil¬ 
ton Bank a portion of the assets of each of eight closed 
banks in the District of Columbia, including the United 
States Savings Bank, from the proceeds of which a 
dividend of 50 per cent was to be paid to the deposi¬ 
tors and creditors of the respective banks from which 
the funds would be obtained, the balance or retained 
assets to be liquidated by the conservators. (That rec¬ 
ord pages 5-6.) 
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Said original bill averred that the action of the defen¬ 
dants, and the proposed plan,— 

i 

“constituted an arbitrary, contumacious, and 
wanton fraud upon the stockholders and deposi¬ 
tors of the Savings Bank.” (That record page 7.) 

| 

The bill prayed that the defendants be enjoined 
from carrying out the proposed plan, and further that 
the Comptroller of the Currency be Required to fur¬ 
nish the Plaintiff Cooper with a list of the depositors 
and creditors of the bank in order th^t he might con¬ 
tact them with reference to working out a plan of re¬ 
organization. (That record pages 10-12.) 

An appropriate pleading was filed by defendants, 
and in due course hearing was had hpon the issues 
raised. During the course of the trial it developed 
that it was expected that the conservator of the United 
States Savings Bank would be made $ director in the 
new bank, and thereupon the case was continued for 
argument upon the question of the right of the court 
to approve the sale in view of the point thus raised. 
Thereafter the representatives of the, new bank with¬ 
drew their offer to purchase the assess of the United 
States Savings Bank (for obvious reasons in view of 
the fact that it was in litigation), and accordingly the 
conservator, under direction of the Comptroller of the 
Currency, withdrew the petition for dale of the assets 
of the Savings Bank. (See “Findings of Fact” of 
trial Justice, that record pages 73 abd 74.) 

In all of the litigation thereafter ensuing, Appellant 
Cooper refers to the Hamilton Bank plan and relies 
upon the foregoing effort of the Comptroller of the 
Currency to sell the assets of the Uhited States Sav¬ 
ings Bank to the Hamilton Bank as an indication of 

i 

! 


i 

i 
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the bad faith and improper motives of the Comptrol¬ 
ler of the Currency and the contemplated transaction 
is also referred to in the instant case (record page 3) 
as part of the alleged conspiracy of appellees herein 
to wreck the Savings Bank and to ruin Appellant 
Cooper. The foregoing is a summary of the transac¬ 
tion, and the reason why the plan was abandoned so 
far as the sale of the assets of the United States Sav¬ 
ings Bank was concerned, and is set forth in the 44 Find¬ 
ings of Fact” of the trial Justice as above noted (that 
record p. 74). 

The proposed sale of a portion of the assets of the 
United States Savings Bank to the Hamilton Bank was 
part of a plan for relieving, in part, the distress of the 
depositors and creditors of eight of the closed banks in 
the District, as indicated by the formal statement of 
the Comptroller of the Currency dated August 31,1933, 
approving the plan and authorizing contracts to be exe¬ 
cuted by the conservators of the respective banks (that 
record pages 25-26). 

The contract under which said assets were proposed 
to be sold, in the case of the United States Savings 
Bank, (which contract is almost identical with and 
upon almost identical terms as the other seven con¬ 
tracts, as will be hereinafter discussed), is set forth in 
the transcript of proceedings (that record pages 26-34) 
aitd from an examination of the same, (particularly 
that record pages 29-30) it will be noticed that the bills 
receivable were to be sold at face value, the stocks and 
bonds at the current market value, (these constituting 
the so-called “quick assets” of the bank) and that the 
assets other than bills receivable and stocks and bonds 
which were contemplated to be sold vrere to be upon an 
agreed valuation to be approved by the Comptroller 
and by the court. 
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It may further be noted in this connection and in sup¬ 
port of the fairness of the contemplated sale and the 
good faith of the Comptroller as to the entire plan, that 
the Hamilton Bank transaction involving the proposed 
sale of assets by the eight conservatorship banks was 
considered, in its general aspects, by this Honorable 
Court in Acker, et al. v. Hamilton, Receiver, District 
National Bank, et al., 66 App. D. C., 171 (85 Fed. (2d) 
574) and Davis Trust Company, et al. v. Hardee, Re¬ 
ceiver, Federal American National Bank and Trust 
Company, et al., 66 App. D. C., 168 (85 ^Fed. (2d) 571), 
wherein suits had been filed attacking the validitv of 
the sales by two of the conservatorship banks to the 
Hamilton Bank. In the Acker case the jsame point was 
raised which had been raised by Plaintiff Cooper in the 
Savings Bank case, i. e. the fact that thS conservator of 
the bank was expected to be an officer or director in 
the new bank. The following extract from the opinion 
of this Honorable Court in said Acker v. Hamilton case 
indicates the view which the court entertained of the 
fairness of the proposed sales of assets by the eight 
banks in question and the purpose of ithe plan of the 
Comptroller in that connection. It will also be noted 
that this court pointed out that the contracts as to all 
eight of the banks (which would therefore include the 
proposed contract of the United States Savings Bank), 
were “similar—if not identical”: 

“Undoubtedly the rule is that a receiver cannot 
purchase at his own sale. The reason of the rule 
is that such practice would open the door to fraud 
and give room for suspicion even \yhere there is no 
actual fraud. The only question here, therefore, 
is whether the facts in this case present justifiable 
grounds for the application of the rule. Assum¬ 
ing the power of the conservator, under the direc¬ 
tion of the Comptroller, to make the sale—and that 
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question we decided affirmatively in the Davis 
case —the bill shows that the sale realized the full 
;present market value of the securities; and , in re¬ 
sult, no more than that can be asked or expected. 
The contract was authorized by the Comptroller 
along with similar—if not identical—contracts for 
seven or eight other local banks , and the conserva¬ 
tor of each bank was directed to proceed with the 
due execution of the contract for his bank. The 
contracts were part of a whole scheme formulated 
by the Comptroller for salvaging some seven or 
eight insolvent banks by establishing the Hamilton 
Bank; and the order approving the contracts and 
directing their execution was a blanket order cov¬ 
ering all the banks. Thus it is easy to see that this 
is not a case where a receiver is given or has exer¬ 
cised power to sell assets according to his own 
judgment. Instead, it is a case where the conser¬ 
vators of the several banks served only as mediums 
through which the scheme of salvage was effected. 
Here there was neither occasion nor opportunity 
for the conservator of this bank to consult his pri¬ 
vate interests. He acted as the mouthpiece or 
agent of the Comptroller. The sale, therefore, was 
the Comptroller’s sale, and it is obvious the con¬ 
servator neither had nor could have any private 
interests to serve. 

‘ 4 More than this, the conservator was not at the 
time an officer of Hamilton Bank. The allegation 
is that he was then designated vice president of 
the proposed bank. This relationship was not 
secret, but was commonly known; and, while these 
last-mentioned circumstances may not be held to 
affect the rule, still they qualify it to the extent 
that something more than this expectant relation¬ 
ship ought to be shown before a transaction should 
be condemned and set aside which is fair and equi¬ 
table in all respects—and in which the conservator 
acted only by authority of his superior. There is 
no such showing.” 
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In the Davis Trust Company case, supra, where the 
Hamilton plan was likewise considered (the Davis 
Trust Company case and the Acker case both being de¬ 
cided on the same day), this Honorable Court said: 

“The terms of the proposed salp were specifi¬ 
cally set forth in the conservator’s petition to the 
court and in the contract submitted to and ap¬ 
proved by the judge. The sale was made with the 
approval and at the direction of the Comptroller; 
and the terms of the contract completely disprove 
the statement that it was unfair ahd, on the con¬ 
traryshoiv the conservator on behalf of the closed 
bank received every dollar of the then reasonably 
obtainable value of principal and interest of the 
assets sold. The finding, therefore, of the judge 
that the sale was in the best interests of the depos¬ 
itors and creditors was not only trpe but must be 
accepted as conclusive of the question. Fifer v. 
Williams (C. C. A.) 5 F. (2d) 286, 287).” (Italics 
inserted.) 

Discussion of Equity No. 56143 continued, with refer¬ 
ence to refusal to approve Appellant Cooper’s plan 
of reopening the bank on a 65 per dent basis. 

One portion of the alleged conspiracy relied upon by 
Appellant Cooper in the instant case (|Record pages 3 
and 4) is to the effect that Appellee Gibbs Lyons (on 
direction of the Comptroller of the Currency) “falsely, 
fraudulently, and unlawfully refused” on September 
23, 1933, to permit the reopening or reorganization of 
the United States Savings Bank on a plan submitted to 
the Comptroller by Appellant Cooper. This is merely 
a repetition of the charges made by Appellant Cooper 
in said Equity Cause No. 56143 above captioned, and 
referred to. (See that record 34-38).; The develop¬ 
ments in that connection were as follows: 
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After the representatives of the Hamilton Bank 
withdrew their offer to purchase the assets of the 
United States Savings Bank and thereby eliminated 
that bank from the plan, negotiations were opened be¬ 
tween Appellant Cooper and the office of the Comptrol¬ 
ler of the Currency as a result of which Appellant 
Cooper, in September, 1933, submitted a plan of reor¬ 
ganization of the bank, whereby the depositors would 
waive 35 per cent of their claims upon the terms and 
conditions therein stated, and would receive a cash ac¬ 
count of 65 per cent. Under date of September 23, 
1933, Appellee Lyons, by direction of the Comptroller 
of the Currency, sent the attorneys for Appellant 
Cooper a letter rejecting the plan, for the reason, inter 
alia , that under said plan a 25 per cent waiver would be 
sufficient to restore the bank to solvency and that conse¬ 
quently the proposed amount of waiver was greater by 
about 10 per cent than was necessary to restore the 
bank to solvency, which meant that the depositors, by 
the excess amount of waiver, would have been furnish¬ 
ing new capital for the bank. The Comptroller took the 
position that new capital should be furnished by the 
stockholders and not by the depositors. A copy of said 
letter of September 23, 1933, is set forth in the appen¬ 
dix hereto, (infra page 60) and is found on pages ST- 
90 of the transcript of record on file in this court in 
said Equity Cause No. 56143. 

Appellant Cooper apparently was unwilling to re¬ 
open the bank other than on his own terms as proposed 
by said plan, and accordingly he filed a “second supple¬ 
mental bill of complaint’’ in said Equity Cause Xo. 
56143, (That record pages 34-38), wherein he sought to 
compel the reopening of the bank in accordance with 
his plan. 
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It ivill be noted from said second supplemental bill 
of complaint that Appellant Cooper therein averred 
that the United States Savings Bank ivas solvent on 
March 14, 1933, and could have reopened upon u a full 
and unrestricted basis’"’ and that the Comptroller of 
the Currency and the other defendants therein named , 
“wantonly , maliciously, and fraudulently refused a 
license to reopen” the bank and furthei\ that the rejec¬ 
tion by said letter of September 23,19.i3> of Appellant 
Cooper’s plan for reopening the bank was in further¬ 
ance of the conspiracy referred to in his original bill in 
said Equity Cause No. 56143. (Thai record pages 
36-37.) 

During the trial of the case the condition of the as¬ 
sets of the bank, its solvency, the circujmstances under 
which it was originally closed, the Hamilton plan, the 
rejection of Appellant Cooper’s 65 pel- cent plan and 
the entire situation of the bank,—wejre all reviewed 
in considerable detail by the testimony of the wit¬ 
nesses. (That record pages 98-244.) With references 
to the conditions of the bank in March, 1933, Deputy 
Comptroller Await testified: 

“When the holiday came on March 6th, the 
United States Savings Bank was borrowing half a 
million dollars and was a membeij of the Federal 
Reserve and had to borrow from jthe Reconstruc¬ 
tion Finance Corporation. It had borrowed from 
the corresponding bank, the Chasle. It had most 
of its prime assets up as collateral. We tried to 
figure out what it could borrow if we opened it up. 
The demand had to be met, because we could not 
open banks if they did not stand up; if they failed 
the whole thing would be chaos again, so we tried 
to find out what they could borrow. The United 
States Savings Bank had a liquid position of 10 c /c 
of its deposits. They might be j able to borrow 
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Bearing in mind that Mr. Justice Bailey considered 
the entire evidence, both that adduced in connection 
with the original bill as well as that in connection with 
the second supplemental bill, from the standpoint of 
whether or not the Comptroller had acted arbitrarily or 
improperly in any respect with reference to refusing 
to reopen the bank, the appointment of a conservator, 
and in the examination and valuation of the assets, it 
will be noted that the trial justice definitely and affirm¬ 
atively decided these issues against the contentions of 
Appellant Cooper. The opinion specifically pointed out, 
inter alia , that there had been no arbitrary classifica¬ 
tion or valuation of the assets of the bank, and that the 
bank had not been treated differently from other banks 
and that “On the whole” he did not find any arbitrary 
or capricious conduct on the part of the Comptroller 
in the premises. The position of the trial justice in 
this respect is further exemplified by his findings of 
fact and conclusions of law, filed in the case on Decem¬ 
ber 26, 1933, and contained at pages 72-95 in the tran¬ 
script of record in said cause on file in this court to 
which reference is hereby now expressly made. 

Appellant Cooper then carried the case on appeal to 
this court where it is captioned,— 

Wade II. Cooper. Plaintiff. v. William II. Wood in. Sec¬ 
retary of the Treasury , J. F. T. O'Connor , Comp¬ 
troller of the Currency, et al. Xo. 6202, April Term, 
1934. Decided June 18, 1934. Reported 63 App. 
D. C., 311, (72 Fed. (2d) 179). 

It will be borne in mind that in the instant case, Ap¬ 
pellant Cooper avers in his declaration that in March, 
1933, the bank was solvent and financiallv sound and 
that the Comptroller and the other appellees herein, 
in violation of their duties as officers of the United 



States “falsely, fraudulently and unlawfully refused” 
to authorize or permit the said United States Savings 
Bank to reopen and resume its banking business, and 
also that on September 23, 1933, as jpart of the con¬ 
spiracy, Appellee Gibbs Lyons “falsely, fraudulently 
and unlawfully refused to permit” the reopening and 
reorganization of the bank on the 35' per cent waiver 
plan proposed by Appellant Cooper!. (Record pages 
2-4.) ‘ | 

By taking judicial notice of its own opinion entered 
June 18,1934 by this Honorable Court; in the above cap¬ 
tioned case in No. 6202, April Term, 1934, and as ren¬ 


dered on appeal from said Equity NoJ 56143, this court 
will find that the foregoing issues raised in the instant 
case were conclusively adjudicated contrary to the con¬ 
tentions of Appellant Cooper and in favor of the Comp¬ 


troller of the Currency. 
that opinion are in point: 


The following extracts from 

o 


“The bank in question is the United States Sav¬ 
ings Bank, a West Virginia corporation, which 
was engaged in a general banking business in the 
District of Columbia for some years prior to the 
Presidential Proclamation of Mjarch 6, 1933 (12 
U. S. C. A., sec. 95 note), providing for the bank 
holiday. The bank was under the jurisdiction and 
supervision of the Comptroller of the Currency by 
virtue of sections 298 and 299, title 5, D. C. Code 
of 1929. (page 311) 

“On March 17, 1933, the Actiijg Comptroller of 
the Currency decided that it was not safe to license 
the bank to reopen and attempt tjo carry on an un¬ 
restricted banking busines, and| consequently he 
appointed a conservator for thb bank under the 
provisions of section 203 of the Bank Conserva¬ 
tion Act of March 9, 1933 (U. S.j Code, tit. 12, sec. 
203 (12 U. S. C. A., sec. 203).) (page 311) 
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“The plan of reorganization proposed by appel¬ 
lant contemplated a division of the assets of the 
closed bank into two classes. The first class was 
to include only the prime or so-called acceptable 
assets of the bank. The second class was to con¬ 
sist of the remaining or unacceptable assets. The 
first-class assets were to be transferred to the reor¬ 
ganized bank. The depositors and other unsecured 
creditors of the closed bank were thereupon to 
waive 35 per cent, of their claims against the bank 
and were to become creditors of the reorganized 
bank for the remaining 65 per cent, of their claims, 
and the bank as so reorganized should be reopened 
for business. The second-class assets were to be 
trusteed for the repayment of the 35 per cent, of 
, the claims waived as aforesaid. It was provided 
also that all dividends accruing upon the stock of 
, the reorganized bank for five years following the 
date of the change should be transferred to the 
trusteed fund, and, if at the end of the five-year 
, period the 35 per cent, of claims were not finally 
paid, the stockholders of the reorganized bank 
should be subject to an assessment of $100 per 
share to be available for the payment of such 
claims, (page 312) 

“The Comptroller of the Currency objected to 
this plan because of the fact that the first-class as¬ 
sets to be transferred to the reorganized bank 
would be sufficient to pay the indebtedness assumed 
by that bank, and in addition would provide a fund 
; of more than $100,000, which would be held as 
paid-up capital stock in the reorganized bank 
by the stockholders of the closed bank without cost 
to them. By this means the stockholders of the 
closed bank would not be called upon primarily to 
make good any part of the deficiency and the en¬ 
tire loss would be borne bv the creditors while the 
I stockholders retained their stock unimpaired. The 
Comptroller held that the loss should fall pri- 



marily upon the stockholders and not upon the 
creditors, (page 312) 

j 

* * # # * * i • * • 

“It appears that in October, 1933, while the 
appellant’s project was under consideration, an 
examination was made of the assess of the closed 
bank by national bank examiners appointed by the 
Comptroller. The examination disclosed the total 
liability to creditors (after deducting capital struc¬ 
ture) to be $1,953,467.92, and that] after the pay¬ 
ment of accounts not subject to waiver, such as 
secured claims, etc., the liability tq general or un¬ 
secured creditors was $1,644,532.5|4. The report 
disclosed that there is a deficiency in the acceptable 
assets of $416,165.67 in the amount required to 
meet the total liability of $1,953,467.92. The hank, 
accordingly, was found to he insolvent in so far as 
accept able assets are concerned in the sum of $416,- 
165.67. Upon the basis of a waiver of 35 per cent., 
the depositors would contribute $575,586.38, which 
would amount to a contribution o^ $159,420.71 to¬ 
ward the capital structure of the reorganized bank 
above the sum necessarv to restore ithe bank to sol- 
vency. In other words, it would ble necessary for 
the depositors to waive only $416,165.67, or 25.3 
per cent, of their claims in ordeii to restore the 
bank to solvency, and the proposed waiver of 35 
per cent, would be excessive by approximately 10 
per cent., or $159,420.71, and therefore the deposi¬ 
tors to the extent of $159,420.71 \yould be taking 
over the obligations of the stockholders to rebuild 
the capital structure, (page 313) 

j 

“The Comptroller reported that he considered 
the plan to be inequitable to the depositors, and 
not in the public interest for thq depositors to 
waive more than 25.3 per cent, asj aforesaid, and 
that the funds necessary beyond that point to re¬ 
establish a satisfactory capital structure should be 




46 


furnished by the stockholders, at least to the 
amount estimated to be collectible by assessment, 
(page 313) 

“It is provided by section 207 of the Bank Con¬ 
servation Act, supra, that in any reorganiztion of 
any bank under a plan of a kind which, under exist¬ 
ing law, requires the consent, as the case may be, 
(a) of depositors and other creditors or (b) of 
stockholders or (c) of both depositors and other 
creditors and stockholders such reorganization 
shall become effective only (1) when the Comp¬ 
troller of the Currency shall be satisfied that the 
plan of reorganization is fair and equitable as to 
all depositors, other creditors, and stockholders 
and is in the public interest and shall have approved 
the plan subject to such conditions, restrictions, 

and limitations as he may prescribe, (page 313) 

«**•*•••• 

“Upon a review of the record we are convinced 
that the Comptroller of the Currency was acting 
within his statutory authority in holding that the 
i plan of reorganization proposed by appellant was 
not fair and equitable as to the depositors and 
i other creditors of the bank, and is not in the public 
! interest, and that the Comptroller was right in re¬ 
fusing to adopt appellant’s proposed plan, and 
consequently that his action in this behalf was not 
arbitrary or capricious, (page 313) 

“In view of our opinion upon the unmistakable 
facts of the case and the plain provisions of the 
statute we find it unnecessary to refer to the many 
court decisions and other authorities cited bv the 
respective parties. 

“The decision of the lower court is affirmed, 
with costs.” (page 313) (Italics inserted) 

With reference to the insolvency of the United 
States Savings Bank, it will be noted from the opinion 
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in said case of Cooper v. Woodin, and fr0m the extract 
therefrom above-quoted, that under the Iplan of reor¬ 
ganization or reopening proposed by Appellant Cooper, 
he recognized that the bank was unable to reopen on 
a 100 per cent basis and he proposed that the deposi¬ 
tors waive 35 per cent of their claims in order to permit 
it to reopen. It will further be noted thai the examina¬ 
tion of the bank’s assets made by national bank ex¬ 
aminers, by direction of the Comptroller of the Cur¬ 
rency, disclosed also that the bank was Insolvent, this 
Court’s opinion stating in that connection, in referring 
to said report of examination: 

| 

“The bank, accordingly, was fouiid to be insol¬ 
vent in so far as acceptable assets are concerned in 
the sum of $416,165.67.” 

j 

It will also be noted from said opinion that the court 
found that the Comptroller of the Currency “was act¬ 
ing within his statutory authority in hiding that the 
plan of reorganization proposed by Appellant was not 
fair and equitable * * * and that the Comptroller 

teas right in refusing to adopt Appellant’s proposed 
plan. and consequently that his action in this behalf was 
not arbitrary or capricious.” (page 313) 


i 
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(5) Application to the Instant Case, of the Opinion, 
Decision and Adjudications Judicially Noticed and 
Found in,— 

United States Savings Bank, and Wade H. Cooper v. 
Henry Morgenthau, Jr., Secretary of the Treas¬ 
ury; J. F. T. O'Connor, Comptroller of the Cur¬ 
rency, et al., Equity No. 57344, filed June 28, 1934, 
in the then “Supreme Court of the District of Co¬ 
lumbia. ” Decided October 21,1935. Appeal taken 
to Court of Appeals, wherein the same appeared 
as,— 


United States Savings Bank, and Wade II. Cooper v. 
Henry Morgenthau, Jr., Secretary of the Treas¬ 
ury; J. F. T. O'Connor, Comptroller of the Cur¬ 
rency, et al., being No. 6605, October Term, 1935, 
in the United States Court of Appeals for the Dis¬ 
trict of Columbia. Decided July 20, 1936. From 
this decision review was sought in the Supreme 
Court of the United States by petition for writ of 
certiorari, wherein the same appears. 

On June 28, 1934 (just ten days after this court had 
rendered its decision in Cooper v. Woodin, supra), Mr. 
Cooper filed a new suit against the Comptroller of the 
Currency (and certain other Treasury officials), the 
same being Equity No. 57344 (the first of the two pro¬ 
ceedings above captioned), and when the same was de¬ 
cided adversely to him by the trial court, he carried the 
case on appeal to this court where the same constituted 
No. 6605 of the October Term, 1935 (the second of the 
two cases above captioned), and consequently, the 
Transcript of Record on appeal covers the proceedings 
taken in the trial court. The record references to the 
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proceedings in the case will be to the transcript of rec¬ 
ord in this Court in No. 6605, and will be designated 
“(that record page-)” or similar appropriate des¬ 
ignation. | 

As disclosed by the original bill filed in said Equity 
No. 57344 (Transcript of Record in thajt case, pages 1- 
9) the plaintiff therein sought to have the court dissolve 
the receivership of the United States Savings Bank and 
to restore the bank to its officers an^ directors and 
stockholders. He set forth the closing of the bank by 
the Presidential Proclamation on Mai’ch 6, 1933, but 
averred that the bank was 

I 

I 

“Whollv solvent and fully able to meet all of its 
creditors’ demands, including th0 demand of its 
depositors, and to have to its cjredit, over and 
above all of its liabilities, assets in excess of its 
capital stock.” (That record, pa$e 4.) 

j 

He also averred in said original bill of complaint, 
that the appointment by the Comptroller of a receiver 
for the bank 

“was without warrant of law and jin contravention 
of the purport and intent of the Bhnk Conservation 
Act and was made by the defendant, J. F. T. 
O’Connor, arbitrarily, wantonly,] and maliciously 
in an attempt to utterly ruin and destroy the plain¬ 
tiff, the United States Savings Bank, and the plain¬ 
tiff, Wade II. Cooper (That record, pages 6-7). 

I 

Further, in that connection he aveiired in said com¬ 
plaint that 

i 

“Said bank was perfectly solvent and said ap¬ 
pointment (of the receiver) was made arbitrarily, 
wantonly, and maliciously, not in good faith and 
for the purpose of carrying out, the laws of the 
United States, but for the sole purpose of dam- 
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aging these plaintiffs and was without warrant of 
i law.” (That record, page 7.) 

Appellant Cooper also averred in said bill of complaint 
that Appellee O’Connor (and others) 

‘‘procured an indictment against the plaintiff, 
Wade H. Cooper, wherein he was charged with 
conspiracy to misapply the funds of the Com¬ 
mercial National Bank and to falsify its books, and 
that the said indictment was not so procured in 
good faith, but for the purpose of embarrassing, 
humiliating, and damaging the plaintiff, Wade H. 
Cooper, and forestalling and preventing him from 
ever succeeding in rehabilitating or reopening the 
plaintiff, the United States Savings Bank, * * * and 
such procurement comprised a part of the arbi¬ 
trary, wanton, and malicious acts of the said J. F. 
T. O’Connor, now complained of in this bill of com¬ 
plaint.” (That record, page 7.) 

He also refers to the Hamilton Bank plan (that rec¬ 
ord, page 4). 

It will thus be observed that in said original hill, as 
in the original bill of complaint in the instant case, he 
based his cause of action upon the contentions and 
issues that the bank was solvent and never should have 
been closed, that the receiver was appointed “arbitrar¬ 
ily, wantonly, maliciously, and contrary to law”, and 
that as part of the malicious and improper conduct of 
the Comptroller an indictment was procured against 
him, not in good faith but for the purpose of embarras- 
ing and damaging the plaintiff and to prevent the re¬ 
opening of the United States Savings Bank. Attention 
is particularly directed to the fact that plaintiff Cooper 
requested the court to take judicial notice of the pro¬ 
ceedings in the trial court and in this court in Cooper 
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v. Woodin , supra. (Already discussed | herein, supra 
pages 9 to 23). 

Motions therein of Plaintiff Cooper fbr leave to file 
an amended bill of complaint, and later tjo file a supple¬ 
mental bill of complaint were denied by the trial court. 
Thereupon said cause was dismissed by! the trial court 
on motions made by the defendants (that record, page 
67), whereupon plaintiff carried the case to this court 
on appeal, where it stands of record as: 

United States Savings Bank, and Wade H. Cooper, v. 
Henry Morgenthau , Jr., Secretary of the Treas¬ 
ury; J. F . T . O’Connor, Comptroller of the Cur¬ 
rency, et ah, being No. 6605, October Term, 1935. 

On July 20, 1936, this court rendered jits opinion and 
decision in said cause No. 6605, and sustained the judg¬ 
ment of the lower court. The following extracts from 
the opinion on page 237 are in point: 

“In our opinion, the lower coutt was right in 
dismissing the bill of the plaintiffs for want of sub¬ 
stance. 

“In section 298, tit. 5, D. C. Coje (1929), it is 
provided in relation to banks organized under the 
authority of any state and doing jbusiness in the 
District of Columbia that the Comptroller of the 
Currency 4 shall have power, when in his opinion it 
is necessary, to take possession of any such bank 
or company, for the reasons andj in the manner 
and to the same extent as are provided in the laws 
of the United States with respect to national 
banks. ’ 

“In section 191, tit. 12 U. S. C. A., it is provided 
that ‘whenever the comptroller shall become satis¬ 
fied of the insolvency of a national banking asso¬ 
ciation, he may, after due examination of its 
affairs, * * * appoint a receiver who shall proceed 
to close up such association.’ 
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“(1, 2) In the present case the Comptroller de¬ 
termined that the Bank was insolvent and ap¬ 
pointed a receiver as aforesaid under the statute to 
wind up its affairs. The question of solvency or in¬ 
solvency of the Bank depends upon the estimate 
of appraisal of the value of its securities. This is 
a matter of judgment and discretion. It is con¬ 
ceded by the appellants that prior to March 6, 1933, 
the ‘salability’ and ‘liquidity’ of the Bank’s assets 
were such that, if the Bank were closed out at that 
time, its assets were not sufficient to pay its debts. 
The Bank then was in the hands of a conservator, 
and it was properly denied the privilege of re¬ 
opening at that time. It is claimed as a matter of 
fact by the appellants that after March 1934, the 
assets of the Bank had increased in value to an ex¬ 
tent which rendered the Bank solvent. In Febru¬ 
ary of the same year , however, the receiver had 
been appointed upon a finding and determination 
by the Comptroller that the Bank was insolvent. It 
is plain that the difference between the respective 
parties regarding the solvency or insolvency of the 
Bank rests upon an estimate of the value of the 
securities held and property owned by the Bank 
during this period. The Comptroller determined 
that the Bank was yet insolvent, whereas the presi¬ 
dent of the Bank contends that it had regained its 
solvency. This mere contradiction, standing alone, 
compels the cou’-t to accept the official determina¬ 
tion of the Comptroller. It has been held by a long 
array of authorities that, where the Comptroller 
of the Currency has held a bank to be insolvent and 
has appointed a receiver for it, the court will not 
substitute its judgment for the judgment of the 
Comptroller , unless it appears by convincing 
proof that the Comptroller’s action is plainly arbi- 
trary , and made in bad faith. 

“(3-5) In the present case no facts are averred 
which tend to show that the action of the Comp¬ 
troller was arbitrary, or made in bad faith. The 



53 


controversy related simply to the estimate enter¬ 
tained by the Comptroller concerning the value of 
the securities belonging to the Bank. The 'pre¬ 
sumption of correctness attending stick a determi¬ 
nation cannot be overcome by the mere assertion 
that it ivas ‘arbitrary, wanton , and inalicious.’ It 
is true that the motion sustained by the lower court 
for a dismissal of the plaintiff’s bill concedes the 
truth of all facts which are properly pleaded in the 
bill itself. But in this case no facts are pleaded 
except a difference in appraisal of the assets of the 
Bank made by the respective parties, and these 
are not sufficient to overcome thd presumption 
which the law attaches to the official determination 
reported by the Comptroller of thj} Currency in 
the exercise of his official duties. 

“In Washington Nat. Bank of Tacoma v. Eckels 
(C. C.) 57 F. 870, 872, an attempt \yas made by a 
bill in equity to restrain the Comptroller from ap¬ 
pointing a receiver for a bank in liquidation. The 
court said: 

“ ‘The decision of the comptroller of the 
currency in this case, that the bank is in¬ 
solvent, is to be taken as a finality. It is 
equivalent to the fact, whether the bank is 
really insolvent or not, so far hs to authorize 
the exercise of the comptroller’^ power to put 
the bank in the hands of a receiver.’ ” (Italics 
inserted) 

Thereafter Appellant Cooper filed a petition in the 
Supreme Court of the United States for issuance of a 
writ of certiorari to review the action and decree of 
this court, the same being entitled: 


I 
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United States Savings Bank, and Wade 77. Cooper, 
Petitioners, v. Henry Morgenthau, Jr., Secretary 
of the Treasury; J. F. T. O’Connor, Comptroller of 
the Currency, et aL, being No. 502, October Term, 
1936. 

The petition for writ of certiorari was denied Decem¬ 
ber 7, 1936 (299 U. S., 605), and thereupon Appellant 
Cooper filed a “Petition for re-hearing of the petition 
for writ of certiorari to the United States Court of Ap¬ 
peals for the District of Columbia.” The Supreme 
Court permitted the petition to be filed and after con¬ 
sideration of same denied re-hearing under date of 
May 3, 1937. (301 U. S'. 713). Thereupon Appellant 
Cooper sought to bring the case back to this Court and 
have it re-considered and accordingly he filed in this 
court in said No. 6605, a motion to recall mandate, va¬ 
cate decree, or in the alternative, be allowed to file Bill 
of Review in trial court. The motion was denied on 
September 7, 1937. 

It will thus be noted from the foregoing that the 
affairs of this bank, involving substantially the same 
contentions as to the right of reopening, the solvency 
of the bank, the alleged arbitrary, malicious, and un¬ 
lawful conduct of the Comptroller of the Currency, and 
the other Government officers associated with or acting 
under his direction have been considered and passed 
upon twice by the Trial Courts, twice by this Court on 
appeal, twice by the Supreme Court of the United 
States on petition for certiorari, and again by this 
Court on the motion of Appellant Cooper for reargu¬ 
ment or reversal of the opinion and judgment of this 
Court in the case last decided,—United States Savings 
Bank, and Wade H. Cooper v. Henry Morgenthau, Jr., 
et cd. 
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Appellant Cooper now asks this Coiirt again to re¬ 
view the circumstances surrounding thb closing of the 
bank, the appointment of a conservator and the ap¬ 
pointment of a receiver. His contentions of improper 
conduct on the part of the Government Officers involved 
having been squarely denied by the courts in his pre¬ 
vious proceedings, he now seeks to recover personal 
damages, in the instant case, based uf>on those same 
acts which have heretofore been upheld by the courts as 
having been lawfully committed and performed in the 
due course of administration of duties imposed upon 
the Government officers. Surely, there must be some 
end to this litigation. As previously indicated ( supra 
pp. 11-14), the situation is somewhat ahalogous to that 
referred to by the Supreme Court of tljie United States 
in the case of de Bearn v. Safe Depdsit Company of 
Baltimore, 233 U. S., 24, wherein the] Supreme Court 
said: 

I 

“Before, however, discharging! that duty with¬ 
out going into the labyrinth of pleadings, of mo¬ 
tions, of supplementary papers,! etc., etc., with 
which this and the previous records before us 
abound and bv the use of which this case has been 

m/ 

taken many times to the court of last resort of 
Maryland and is here now for the fourth time, as 
it is in the ‘ interest of the Republic that litigation 
should come to an end/ we pausb to say that con¬ 
sidering again the whole field and weighing every 
Federal right asserted, we seej no ground for 
doubting the correctness of the Conclusions which 
constrained us to hold that the controversies pre¬ 
sented in the previous cases werb beyond our cog¬ 
nizance.’’ 

! 

i 


I 
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(6) Discussion of the Indictments Referred to, Pages 
I 5 and 6 of the Record in the Instant Case. 

The indictments above referred to in the instant 
case would not seem to constitute a ground for con¬ 
sideration in the instant case, for two reasons: 

(a) As previously pointed out (supra, pages 2 to 
3), an examination of the record in the instant case 
and of the record in Xo. 6956 of the April Term of 
1937 (which has already been argued and is now be¬ 
fore this court for consideration), discloses that the 
indictments relied upon in Xo. 6956 as a basis for re¬ 
covery of personal damages are the same indictments 
referred to in the instant case. Appellant cannot split 
his cause of action and claim damages both in Xo. 6956 
and in the instant case in so far as he relies upon the 
alleged procuring of said indictments. 

(b) The indictments in question are relied upon in 
the instant case as indicating one of the factors in the 
alleged conspiracy to prevent the reopening of the 
bank. In view of the fact that both the trial courts 
and this court have adjudicated in the said cases pre¬ 
viously discussed the various questions involved in the 
instant case concerning the refusal to reopen the 
bank, the appointment of a conservator, the rejection 
of the plan for reopening upon the 65 per cent payment 
basis, and the appointment of a receiver, and have 
ruled against the contentions of Appellant Cooper 
and have held that the Comptroller (and his co-defen¬ 
dants) acted throughout in good faith, it would seem 
clear that the alleged procurement of the indictments 
must now be considered as a factor which has already 
been disposed of so far as the instant case is con¬ 
cerned. 
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B. Appellees Cannot be Held Liable in Damages for 
Acts Performed by Them Within j the General 
Course of Their Official Duties. 

The declaration as filed in the instant base explicitly 
sets forth the official status of appellees and avers that 
they were officers of the United States during the time 
covering the omission or commission of!the acts com¬ 
plained of and that said acts related to the functions 
or duties imposed upon them by law. Appellant’s com¬ 
plaint is that the appellees violated tlieirj duties rather 
than performed them; that they should have permitted 
the bank to reopen rather than to keep jit closed. 

It is obvious that inasmuch as the law confers upon 
the Comptroller of the Currency the discretionary au¬ 
thority either to open or require to remain closed, 
banks that are placed under his supervision and ad¬ 
ministration, the acts of appointing a conservator, or 
a receiver, are just as much within the s^cope of duties 
imposed upon him by law as the act oi* permitting a 
bank to reopen. It is thus clear that the acts com¬ 
plained of were within the general scope of authority 
and duties vested by law in the Comptroller of the 
Currency and that his co-defendants or co-appellees, 
who acted under his direction, are embraced within the 
same protection afforded to the Comptroller. 

Appellees are not liable in personal damages for the 
acts herein complained of, for the reasons: 

i 

(a) It has already been decided by the cases 
previously filed by Appellant Cooper and herein 
discussed at length, that said acts so complained 
of were performed lawfully and ip good faith. 

I 

I 

(b) Public officers are not liable in personal 
damages for acts performed within the general 
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scope of their duties and falling within the dis¬ 
cretion vested in them by law. The doctrines 
herein involved in this connection have been fully 
discussedTn the briefs~of appellees'as filed nUNo. 
6956, aTiicrh^ynJbeen- argued and subinTTfeah dliTfe 
Tow before this court for consideration and de¬ 
cision. Reference is here made to those briefs in 
that cause for the sake of avoiding repetition and 
duplication. 


V. 

CONCLUSION. 

In the cases previously filed and herein discussed, 
Appellant Cooper has pursued the remedies available 
to him under the law for the purpose of having the 
United States Savings Bank declared to be solvent, 
the action of the Comptroller of the Currency declared 
to be malicious, arbitrary, and otherwise improper, 
and, in consequence, to have the bank reopened. He 
has had his day in court in each of the cases filed, and 
as previously stated, his contentions have been passed 
upon and denied by the courts seven times. Having 
thus demonstrated that his contentions are unfounded, 
he now seeks to start all over again and recover per¬ 
sonal damages from these public officers for the same 
acts complained of in the previous suits. Surely the 
public interest as well as the interests of the depositors 
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and creditors of the bank require that his claims be 
denied and that this litigation be terminated. 

Respectfully submitted, 

H. Winship Wheatley, 

1010 Vermont Avenue, N. W., 
Washington, Di C., 

Attorneys fo\r Appellees, 

| 

J. F. T. O’Connor, 

F. G. Awalt^ 

Gibbs Lyons, 

George P. Bi.RSE. 


i 


i 


i 
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APPENDIX. 

September 23, 1933. 

Messrs. John W. Staggers and W. Bissell Thomas, 
Attorneys and Counsellors at Law, 

508-511 Columbian Building, 

Washington, D. C. 

Gentlemen: 

Reference is made to your letter of September 18, 

1933, transmitting forms of creditors' agreements and 

of stockholders’ agreements which vou suggest for 

use in the contemplated reorganization of the United 

States Savings Bank. These forms are submitted by 

vou as attornevs for and on behalf of the stockholders 
• • 

of said bank and they recite that they have been ap¬ 
proved by the Comptroller of the Currency, and con¬ 
sequently it is understood that these forms constitute 
the basis of the plan of reorganization concerning 
which the approval of the Comptroller of the Currency 
is desired. 

Our analysis of these forms indicates that the plan 
contemplates the following: 

First, that the depositors and creditors (exclusive 
of the depositors and creditors holding secured claims 
or claims which are entitled to preferential payment 
in full) would be requested to waive an amount suf¬ 
ficient to eliminate from the bank all objectionable as¬ 
sets and restore the bank to solvencv and reestablish 

% 

the full value of the capital structure of the bank. 
According to the form submitted you apparently esti¬ 
mate the amount of waiver required for this purpose 
to be 35 per cent, and you expect to use the provisions 
of Section 207 of the Bank Conservation Act to force 
non-assenting creditors to participate in this waiver 
when 75 per cent in amount of the creditors have exe¬ 
cuted waivers. 

Second, in consideration for the waivers the deposi¬ 
tors and creditors would receive participation cer- 
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tificates in a trust fund created by the transfer by the 
bank to trustees of the rejected or objectionable assets 
eliminated by the application for such waivers, and as 
additional consideration for such waivejrs, the present 
capital stock of the bank would be subject to an agree¬ 
ment whereby all dividends upon said stock, when, as 
and if declared, would be paid to the trust fund for 
the benefit of the waiving creditors, with the further 
provision that if at the expiration of an agreed period 
the trust fund has not paid the creditors the amounts 
waived plus interest, the stock will be 'subject to sale 
by the trustees and the proceeds will be japplied toward 
the payment of the balances due the waiving creditors. 

i 

We are of the opinion that the submitted plan should 
be modified concerning (1) the amount which should 
be waived or contributed by the depositors and credi¬ 
tors, and (2) the restoration of value to the capital 
structure and the participation by depositors and 
shareholders in such restoration. Oujr views in this 
connection are as follows: ! 

(1) Waiver by Depositors and Creditors. We con¬ 
sider it appropriate, under the circumstances, for de¬ 
positors and creditors to waive, in accordance with the 
provisions of Section 207 of the Bank Conservation 
Act, such portions of their claims as niay be necessary 
to remove objectionable assets to the point where the 
remaining assets will be sufficient to meet the remain¬ 
ing liabilities after giving effect to thje waivers. The 
exact percentage or ratio of such waivers, and the 
amount which may safely be paid forthwith to deposi¬ 
tors and creditors under the plan, can not be deter¬ 
mined until the reexamination or appraisal of the as¬ 
sets now in process has been completed and adequate 
provisions for borrowing or refinancing have been ar¬ 
ranged. 

(2) Restoration of Value to Capital Structure. We 
do not consider that a depositor or creditor should be 
required, against his will, to contribute, either by 

i 

i 


i 
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waiver or otherwise, to a fund to restore the capital 
structure of the bank and at the same time permit the 
shareholders to be relieved entirely from contempo¬ 
raneous payment or contribution of actual funds to 
restore value to the capital stock. The capital struc¬ 
ture represents investment, either by way of original 
participation, or by way of restoring impaired capital, 
and primarily relates to and concerns the stockholder, 
and not the depositor or creditor. Reference may be 
made by analogy’, in this connection, to the situation 
which prevails where a bank is a going concern, and 
where its capital structure becomes impaired. The 
procedure in such cases is to require the bank to levy 
an assessment against the shareholders to restore the 
impaired capital, and if this is not done the bank is 
placed in liquidation. In national banks this is cov¬ 
ered by Section 5205 of the Revised Statutes, and the 
same procedure would apply, in principle, to state 
banks operating in the District of Columbia where the 
Comptroller lias ascertained that the capital structure 
is impaired. The Comptroller would require that the 
capital structure be made whole as a condition pre¬ 
cedent to permitting the bank to continue to operate, 
and of course the restoration of capital in such event 
would come from the stockholders and not from the 
depositors. 

\Ve therefore feel that this aspect of the plan, as it 
now stands, is not fair and equitable to the depositors 
and creditors, and is not in the public interests for the 
reasons, among others, that : 

(a) The burden of restoring the bank to solvency, 
and also of recapitalizing it, is placed entirely upon 
the depositors and creditors of the bank. 

(b) Xo assessment against the stockholders of the 
bank is contemplated under the plan, and no contribu¬ 
tion in lieu of assessment is provided. 

i (c) Although the depositors would, by their waivers, 
be in effect paying for the stock in the reorganized 
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bank, they would have no voice in its management 
during the life of the trust, in that the stock would 
stand in the names of the present stockholders and 
would be voted bv them at stockholders’ meetings. 

We suggest the following: 

First, that the waivers be utilized to the point where 
the objectionable assets are removed to the extent of 
leaving acceptable assets sufficient to pieet the reduced 
liabilities to depositors and creditors after giving ef¬ 
fect to the waivers, and that the objectionable assets 
eliminated by the application of the Iwaivers and by 
the application of the present capital structure, be 
trusteed as provided by the plan. 

Second, that the plan provide, undejr Section 207 of 
the Bank Conservation Act, for the Surrender of all 
stock, and that such stock be repurchased by the pres¬ 
ent shareholders to the extent of at ledst the aggregate 
amount which is estimated could be realized from en¬ 
forcement of assessment liability, and;that the balance 
of the capital structure be offered to tjhe public and to 
the depositors and creditors with the provision that 
subscriptions by depositors and creditors may be paid, 
if they desire, from the balances remaining in their 
accounts after giving effect to the Waivers. Neither 
the stock nor the dividends need be trusteed under this 
plan, inasmuch as entirely new capital structure would 
result. 

The foregoing represents our suggestions to you in 
the premises, but we are entirely opjm to alternative 
suggestions by you and will be glad to confer with you 
at your convenience for this purpose. | 

By direction of the Comptroller. 

Very truly yours, j 

i 

(Signed) Gibbs Lyo^ t s, 

DeputiJ Comptroller. 
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OPINION. 

Filed Nov. 29, 1933. 

The questions before me are whether the action of 
the Comptroller in declining to approve certain plans 
for reopening the United States Savings Bank was 
capricious or arbitrary, and in what way, if his action 
was capricious or arbitrary, may his action be con¬ 
trolled bv the Court. 

Testimony was introduced on the first hearing of 
this case on the original bill for the purpose of show¬ 
ing arbitrary acts by certain subordinates and appoin¬ 
tees of the Comptroller especially with reference to 
the transfer of the liquid or available assets of the 
United States Savings Bank to the Hamilton Bank in 
the organization of that bank. While the issues raised 
bv that bill are now moot, I can consider the testimony 
given in that case in connection with any subsequent 
conduct of these officials in so far as it may bear upon 
the questions arising under the amended and supple¬ 
mental bill. 

The substance of the last plan, with its modifica¬ 
tions, submitted to the Comptroller for his approval, 
is to provide for the payment to the depositors of the 
United States Savings Bank of 65 per cent of the 
amount of their deposits, and for this purpose the 
liquid, or what the parties call available assets of the 
bank, will be used, and the remainder of these avail¬ 
able assets will be used to repair the capital structure 
of the bank. The other assets, not available as cash, 
and those which are slow or whose value is uncertain, 
will be held in trust for the remaining 35 per cent due 
the depositors, and together with the future dividends 
on the stock of the bank, and also, if necessary, the 
payments of Jtlie statutory liability of the stockholders 

at the end of five vears. 

* 

Before approving such a plan the Comptroller under 
the statute must “be satisfied that the plan of reor : 
ganization is fair and equitable as to all depositors, 
other creditors and stockholders and is in the public 
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interest.’’ Also the plan must be consented to in 
writing by depositors and other creditors represent¬ 
ing at least 75 per cent in amount of the total deposits 
and other liabilities or by stockholders owning at least 
two-thirds of the outstanding capital stbck, or by both. 
Such a plan may be approved by the Comptroller and 
become effective without regard to the j consent of the 
remaining depositors, creditors or stockholders. 

The Comptroller was of the opinion jthat by requir¬ 
ing the waiver of 35 per cent by the depositors of their 
deposits, they would not only be waiving the amount 
necessarv to restore the bank to solvencv, so far as 
liquid or available assets were concerned, but in addi¬ 
tion would be in effect furnishing capital structure to 
the extent of about $150,000.00 and it y’as the duty of 
stockholders and not of depositors tq repair capital 
assets. ! 

There is some conflict in the testimony as to the value 
of the assets, and the plaintiff contends! that the Comp¬ 
troller has arbitrarily adopted a different basis for 
valuing certain assets and in the case of banks which 
are to be reopened, and in the case of the latter applies 
the same rule as in the case of new bahks. 

I cannot see that the Comptroller’s position that it 
is the duty of the stockholders rather than of deposi¬ 
tors to repair or replace lost or impaired capital assets 
can be criticized; nor that in the public interest and 
in the interest of depositors and creditors he may not 
place a reopening bank on the same j basis as a new 
bank. The evidence does not show ahy arbitrary ac¬ 
tion in the Comptroller’s determination of the classi¬ 
fication and valuation of the assets Of the bank, nor 
that this bank has been treated differently to other 
banks which have been reopened. Evidence has been 
offered, it is true, to the effect that certain subordi¬ 
nates of the Comptroller have stated that the bank 
would not be permitted to reopen with the plaintiff as 
president, but it does not appear that the present plan 
has been disapproved on that account, nor that that 
consideration entered in any way into the rejection of 
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this plan. The questions involved in such a case are 
not now before the Court, nor whether or not there is a 
uniform policy on the part of the Comptroller not to 
permit banks to be reopened with the same officials, or 
with those who have been connected with other bank¬ 
ing institutions which have failed. A policy might be 
as arbitrary as a single act. 

On the whole I do not find that the actions of the 
Comptroller complained of in the amended and supple¬ 
mental bill were arbitrary or capricious, and the bill 
will be dismissed with costs. 

Jennings Bailey, 
i Justice . 
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REPLY BRIEF FOR APPELLANT. 


Nature of Appeal. 

This cause is before this Court for review of the 

i 

action of the lower court in sustaining the demurrers 
of the appellees, hereinafter referred to as defend¬ 
ants, to the declaration of the appellant, hereinafter 
referred to as the plaintiff, wherein | he seeks to re¬ 
cover damages in the sum of $56Q,000 for alleged 
wrongful acts committed by the defendants in the de¬ 
struction of the United States Savings Bank. 

j 

i 

j 

i 
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The defendants, as stated in appellant’s principal 
brief, rely upon three grounds in their demurrers, 
namely: 

1. That the declaration does not state a cause of 
action. 

2. That the defendants are officers of the United 
States, and are, therefore, not liable for their 
wrongful acts. 

3. That conclusions stated in the declaration as to 
malice add nothing thereto (R. 10-16). 

Since the cause reached this court, the defendants, 
after obtaining an extension of thirty days in which 
to prepare their brief, suddenly injected the defense 
or doctrine of stare decisis, something never before 
mentioned in the case or even remotely referred to 
until defendants, on February 26, 1938, filed their brief. 

The plaintiff insists that the court below was in 
error in sustaining the demurrers of defendants, and 
that the defense, if it be one, of stare decisis does not 
apply in this case, and that it comes too late for 
consideration by this Court. 

The defendants rely upon the authorities cited in 
their briefs filed in case No. 6956 in this court in 
support of their position in this case. Likewise, the 
plaintiff, in addition to the cases cited in his brief in 
this case, relies upon the authorities cited in his brief 
in No. 6956. 

This Reply Brief on behalf of plaintiff is addressed 
to the newly advanced defense of stare decisis, which 
plaintiff contends does not apply in this cause, as the 
parties are different and the facts are different. Also, 
defendants are too late in raising this supposed de¬ 
fense. Furthermore, by filing their demurrers, the 
defendants admit the facts set forth in the declaration, 
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i 

i 
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which they now seek to avoid by resorting to the doc¬ 
trine of stare decisis. Furthermore, the other cases 
mentioned and referred to in the brief of defendants 
as being between the same parties arid involving the 
same principles were equity cases, while this one is a 
law case. 

i 

It is desired to invite this Court’s attention, first, 
to the fact that the parties to this cause and those 
in the other cases of which defendants ask this Court 
to take judicial notice, are different, j 

One of the cases referred to by defendants is that 

of ! 

i 

Wade H. Cooper, appellant, vs. William H. 
Woodin, Secretary of the Treasury; J. F. T. 
0 ’Connor, Comptroller of the Currency; F. G . 
Await, Deputy Comptroller of the Currency; 
Walter J. Cummings, Assistant. Secretary of 
the Treasury; W. R. Milford; W. Irving Shu- 
ma/n, Wilbur H. Zepp, and E . C. Graham, 
appellees, No. 6202, in this court. 

] 

Different defendants and a different state of facts 
from this cause were involved in that proceeding. 

i 

The other case referred to by defendants and relied 
upon by them is that of 

United States Savings Bank and Wade H. Coop - 
er vs. Henry Morgenthau, Jr., Secretary of the 
Treasury; J. F. T. O'Connor, Comptroller of 
the Currency; and Carter B. Keene, Receiver 
of the United States Savmgs Bank, which was 
No. 6605 in this court. ! 


The cause of action in that case and the defendants 
were different than those involved in this action for 

I 

damages. 


On page 4 of their brief in this 
state: 


cause, defendants 





“The basic issues presented in the instant 
case have been passed upon by the Trial and 
Appellate Courts in the District of Columbia, 
and decided adversely to the contentions of 
Appellant Cooper seven times, in suits filed by 
Appellant Cooper against the Comptroller of the 
Currency and officers and employees of this bu¬ 
reau * * (Italics ours.) 

This language clearly is misleading and implies 
that plaintiff has filed seven suits, while as a matter 
of fact two suits only are mentioned in defendants’ 
brief on pages 6 and 7, from which the assertion is 
made that the basic issues involved herein have been 
passed upon seven times. The issues involved in this 
cause have never been passed upon by any court, 
except the lower court, which erroneously sustained 
demurrers to a declaration charging defendants with 
having committed acts showing clearly that plaintiff is 
entitled to damages. 

In the instant case, as readily appears, J. F. T. 
O’Connor, F. G. Await, George P. Barse and Gibbs 
Lyons are named as defendants. The latter two, 
Barse and Lyons, were not parties defendant or other¬ 
wise in either of the two suits mentioned by defendants 
in their brief, winch they attempt to multiply into 
seven decisions. Not only are the defendants differ¬ 
ent in this cause than those mentioned by defendants 
in their brief and referred to above, but the facts are 
vastly different, and w-ere unknowm to plaintiff wiien 
the other suits w-ere filed and adjudicated, as will be 
demonstrated clearly and convincingly to the Court. 

It will be observed by examining defendants’ brief 
that they carefully avoid giving all the names of the 
defendants in the tw-o cases mentioned by them on 
pages 6 and 7. In their desperate situation they come 
in at the eleventh hour and seek to throw- up a smoke 
screen to hide behind for protection from the conse- 
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quences of their destructive and wrongful acts. On 
page 5 of their brief they assert that: 

“There should be an end tb this litigation 
sometime, in the interest, not |only of the de¬ 
positors and creditors of the United States 
Savings Bank, but of the public officers of the 
United States * * * ” (meahing defendants). 

I 

What possible effect can this cailse have on the 
depositors and creditors of the United States Savings 
Bank? They are not parties to it, and if the defend¬ 
ants here are held liable, they, personally, will have 
to pay the judgment against them knd not any de¬ 
positor or creditor of any bank. This demonstrates 
the desperation of the defendants and their attempt 
to influence the decision of the courts by pretending 
that others than themselves will suffer from this action 
against them. Furthermore, they, having damaged 
the plaintiff beyond reparation, now seek to close 
the doors of the court house to hiip. What manner 
of despotism do they now seek to establish? 

Having destroyed plaintiff’s property rights and 
done all they could to ruin his good name, his most 
prized possession, the defendants nojw come into this 
Court and appeal to the Court tO| put an end to 
plaintiff’s right to litigate his grievances in the forum 
prescribed by law for that purpose. They dare not 
face the facts in open court and deny on the witness 
stand the wrongful acts charged against them, for 
they easily see the dilemma which Confronts them if 
they undertake such a defense. 

“No culprit ever felt the halter draw, 

With good opinion of the law.” 

j 

Plaintiff already has shown that the parties in the 
suits mentioned by defendants are different than those 

i 

in the instant case; that this case is; an action at law, 
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and the others were suits in equity. We also con¬ 
tend, as we have heretofore stated, that the admis¬ 
sion, by their demurrers, of the wrongful acts 
charged against defendants, now precludes them from 
raising the question of stare decisis . 

Plaintiff also proposes to show that the issues and 
the facts in the instant case and the other cases are 
entirely different, and that this Court was imposed 
upon by the wrongful testimony of defendant J. F. T. 
O’Connor when he swore in the other cases that the 
United States Savings Bank was insolvent. 

The Issues. 

In the cases mentioned on pages 6 and 7 of de¬ 
fendants’ brief, Nos. 6202 and 6605 in this Court, no 
damages were sought against the defendants therein. 
They were suits in equity seeking to prevent the de¬ 
fendants named therein from committing certain 
wrongful acts. It is safe to assert, we think, that 
had the plaintiff stood still and practically acquiesced 
in the wrongful acts sought to be restrained, these de¬ 
fendants would now be here claiming in as forceful 
language as they could command that plaintiff was 
guilty of laches; that he had consented to the wrong¬ 
ful destruction of the United States Savings Bank; 
and could not now be heard to deny it and to seek to 
recover damages for those wrongs. Plaintiff had not 
sustained the damages herein sought to be recovered 
at the time the other cases mentioned were filed, but 
was simply trying to prevent that damage by injunc¬ 
tion. The two cases referred to were in effect notice 
to the defendants therein named that they w'ould be 
held responsible for any damage done to plaintiff. 
Plaintiff w^as not even allowed a hearing in the second 
case mentioned, No. 6605 in this Court. The original 






bill had not been dismissed or disposed of at all when 
plaintiff sought to file an amended Ibill, which was 
denied him. He then sought to file a supplemental 
bill, but this right also was denied to him. The pro¬ 
posed supplemental bill alleged numerous arbitrary 
acts of the Comptroller of the Currency, but as plain¬ 
tiff was denied the right to file it\ no action was 
taken, and no issue was settled in that case. We be¬ 
lieve this Court will agree that in the light of the facts 
now known justice was stifled in denying the plaintiff 
the right to file a supplemental bill, j Therefore, noth¬ 
ing was settled in that case. 

The first case, that is, No. 6202 ini this Court, was: 

First, to prevent a sale of some of the prime as¬ 
sets of the United States Savings Bank to the Hamil¬ 
ton National Bank, and to allow the plaintiff to nego¬ 
tiate with the depositors. At the Conclusion of the 
hearing, the Comptroller of the Currency and the 
Hamilton National Bank withdrew their petitions to 
sell and to buy the said assets, and the Comptroller of 
the Currency agreed that plaintiff should have the 
right to negotiate with the depositors of the United 
States Savings Bank in accordance with the Bank Con¬ 
servation Act, a right denied to plaintiff for six 
months (No. 6202, pp. 73-75, Original, Print 159-164). 

Secondly, to compel the Comptroller of the Currency 
to approve a plan to pay the depositors sixty-five per 
cent of their deposits in cash, plus the proceeds de¬ 
rived from the slow or “unacceptable assets,” plus 
also all dividends on the stock of Ithe United States 
Savings Bank for five years, as well as an assessment 
of 100 cents on the dollar, if necessary, against stock¬ 
holders, to pay depositors in full. This plan was per¬ 
fectly satisfactory to the stockholders and depositors 
of the United States Savings Bank, except about a 
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half dozen business men who were working with the 
Comptroller of the Currency to get control of the 
Bank, in order to enrich themselves. All these facts 
will be proven in the instant case. They were not all 
presented in the other cases (R. p., same as last 
above). 

From the foregoing, it readily will be seen that the 
assertion, made by defendants in their brief on pages 
4 and 6, that the same ‘ 4 basic principles” involved in 
the other cases are the same as involved in this case, 
is erroneous and untrue and utterly without founda¬ 
tion. 

I Erroneous Statements of Comptroller. 

In order fully to demonstrate the situation presented 
in this appeal, we think it proper to give a brief 
recital of the facts, old and new, in order that this 
Court may get a clear conception of the entire pic¬ 
ture involved in this proceeding. We classify those 
facts as “Old Facts” and “New Facts,” as follows: 

Old Facts. 

We first give the old facts as they appeared in the 
old case No. 6202 of this Court, April Term, 1934. 
The record in that case shows: 

1. That during the bank crisis, latter part of Feb¬ 
ruary, 1933, Appellant Cooper granted to place restric¬ 
tions or limitations upon the Commercial National 
Bank, of which he also was president (R. p. 141, Orig¬ 
inal, Print 229, No. 6202, of this Court, April Term, 
1934). He ”was not allowed to do this by the Acting 
Comptroller of the Currency, who stated that he had 
promised the Clearing House Committee to close the 
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bank if restrictions were placed upon withdrawals, 
notwithstanding heavy withdrawals. Finally, Appel¬ 
lant Cooper agreed to give and did give a letter to 
the Acting Comptroller to “take over’’ the bank. De¬ 
fendant Await refused to allow him to reopen the bank, 
although some 3,000 depositors requested that he do so 
(Case No. 6202, R. p. 142 Original, Print 230). 

2. That following this, on March 4, 1933, the Presi¬ 

dent ordered all banks closed, after which the United 
States Savings Bank was not allowed to reopen by the 
Comptroller of the Currency (R. No. 6202, page 134, 
Original, Print 222). j 

3. Appellant Cooper, owner of 56% of the United 

States Savings Bank stock, was denied the right to 
negotiate with the depositors to reopen the Bank un¬ 
til he appealed to the Courts (same RJ p. 134, Original, 
Print 222). j 

4. The Acting Comptroller proceeded to organize 

the Hamilton National Bank, disregarding the Bank 
Conservation Act, its intent, spirit and purpose (same 
R. p. 134, Original, Print 222). , 

5. That about May 15, 1933, the defendant, J. F. 
T. O’Connor, became Comptroller Of the Currency. 
He refused to permit appellant to deal with the de¬ 
positors, and refused to reply to appellant’s pleadings 
to allow him to deal with the depositors (see letter, 
Case No. 6202, this Court, April Term, 1934, R. pp. 
194-5, Original, Print 282-283). 

6. That on August 31, 1933, J. F. T. O’Connor, 
Comptroller, approved a contract to sell $930,000 of 
the best assets of the United States Savings Bank 
to the proposed new Hamilton National Bank, in or¬ 
der to pay, it was claimed, 50% cash to the depositors 
of the Savings Bank (see the Contract, Case No. 6202, 
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this Court, April Term, 1934, R. p. 25, Original, Print 
111). This is a long contract, but (on p. 31, Original, 
Print 117) it will be seen that the purchaser had the 
right of substitution, which meant that the depositors 
after receiving 50% cash, would get the proceeds of 
what was left of the Savings Bank, subject to sub¬ 
stitutions, after a receivership. Paragraph 9 of said 
contract restricts the payment of the 50% cash. 

7. That Appellant Cooper was all along offering to 
pay the depositors 65% cash, plus the proceeds of the 
slovy or non-liquid paper, plus all dividends, and plus 
100 per cent stock assessment, if necessary, to pay 
the depositors in full (see the Cooper Plan and stock¬ 
holders ’ agreement, Case No. 6202, this Court, April 
Term, 1934, R. pp. 39-41, Original, Print 125-127). 

This “Cooper” plan to pay depositors in full was 
very objectionable to the Comptroller in the face of his 
own plan to pay only 50%, and the proceeds of a re¬ 
ceivership. 

8. Mr. Zepp, the Conservator, agreed to sell the 
“prime assets” of the Savings Bank after he was con¬ 
vinced the Comptroller would not reopen the Bank. 
Mr. iZepp was to get a position and become a director 
in the proposed new Hamilton National Bank (see 
same R. No. 6202, pp. 152-153, Original, Print 240- 
241). 

9. The Comptroller or his agent and assistant, Major 
Shuman, stated that the Comptroller would never al¬ 
low the Savings Bank to reopen with Appellant Cooper 
as its president (see same R. 6202, this Court, April 
Term, 1934, pp. 187-8, Original, Print 275-276, testi¬ 
mony Robert M. Buck). 

10* Stock subscriptions 'were being taken from the 
depositors of the old banks for the proposed new 
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Hamilton National Bank as early as June 5, 1933 (see 
same pages of same record last above referred to). 

i 

11. The Comptroller applied to the Court for a con¬ 
firmation of the proposed sale of the; prime assets of 
the Savings Bank, which appellant resisted. After 
the evidence was in, the Court indicated that it would 
not confirm the sale, whereupon the iCourt adjourned 
for the purpose of permitting the Comptroller’s coun¬ 
sel to consider a point of law, and thereupon the 
Comptroller and the proposed Hamiltpn National Bank 
receded from their positions and withdrew their peti¬ 
tions and offer to sell the “prime asfeets,” the Comp¬ 
troller agreeing at the same time to allow Appellant 
Cooper to negotiate with the depositors (same R. No. 
6202, p. 73, Original, Print 159). 

i 

12. Thereupon Appellant Cooper prepared and sub¬ 
mitted to the Comptroller for his approval, after much 
negotiating, a plan to pay the depoisitors 65% cash, 
defer payment of 35%, same to be paid them out of 
the “ unacceptable ’’ or slow assets, by the trustees, plus 
all dividends on the bank stock and 100% stock as¬ 
sessment, if necessary, in order to pay the depositors 
in full (see Cooper plan and stockholders’ agreement, 
Case No. 6202, this Court, April Term, 1934, R. pp. 
39-41, Original, Print 125-127). 

The Comptroller refused to approve the plan and 
appellant appealed to the Court to mandamus him to 
approve the plan, claiming his actibn was arbitrary 
(see Case No. 6202, this Court, April Term, 1934, R. 
pp. 73-79, Original, Print 159-164). the Court refused 
to mandamus the Comptroller, finding that he was not 
arbitrary (see Case No. 6202, same pages as above). 
Appellant Cooper thereupon appealed this case No. 
6202 to this Court. \ 


i 
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The above are the important facts up to and in¬ 
cluding the time of the appeal. 

The appeal was heard by this Honorable Court dur¬ 
ing the summer of 1934. The opinion of the lower 
Court was affirmed, this Court stating that the Savings 
Bank was insolvent in that it had $416,000 of un¬ 
acceptable assets. It will be observed that the opin¬ 
ion of the Court that the Bank was insolvent in effect 
was nullified by the last part of the sentence, in 
that it had $416,000 of unacceptable assets, when the 
records show that by “unacceptable” w~as meant as¬ 
sets that could not be converted into cash within 
twenty-four hours, if necessary (see Examiner Tay¬ 
lor’s testimony Case No. 6202, this Court, April Term, 
1934, p. 178, Original, Print 266). 

New Facts. 

i 

There are a number of important facts and circum¬ 
stances that have transpired since the appeal in the 
above mentioned Case No. 6202, which show that the 
Savings Bank always was solvent and that the Comp¬ 
troller was not acting in good faith with either the 
Court or Appellant Cooper. 

The facts demonstrate that the Comptroller w^as 
determined to wreck and destroy the bank in order 
to injure Appellant Cooper. These new facts consist 
not only of incontrovertible physical facts, but state¬ 
ments coming from the lips of the Comptroller indi¬ 
cating what his intention and his purpose were. 

It is necessary to give a brief recital of these new 
facts in order that the Court may have a proper con¬ 
ception of the situation as it is at this time. 

The defendants in their brief speak of the Court’s 
having decided adversely to Appellant Cooper’s con- 
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tentions seven times. As a matter of fact, there was 
one case only that ever had anything like a hearing, 
and that is Case No. 6202 in this Court, which was 
before Mr. Justice Bailey in the Court below. The 
other case, filed June 28, 1934, never was allowed to 
be heard, and Appellant Cooper was denied the right 
to file either an amended bill or a supplemental bill. 
Therefore, the charges made in that bill never were 
passed upon at all by any court, hnywhere, at any 
time. | 

i 

In the instant case where Appellant Cooper is 
suing the defendants for $560,000 damages for wrong¬ 
fully wrecking the Savings Bank, there are a num¬ 
ber of new facts never before brought to this Court’s 
attention and therefore never passted upon by this 
Court or the Court below, but which hre perfectly com¬ 
petent evidence against the defendants in the instant 
case. Appellant Cooper expects to show upon a 
trial of the instant case: 

1. That all this persecution and (destruction grows 
out of Appellant Cooper’s attempt to put restriction 
upon withdrawals in the Commercial National Bank 
late in February, 1933; that the j defendant Await, 
with others, determined to wreck abd destroy as far 
as possible every bank in which the Appellant was 
associated in an executive capacity. Appellant ex¬ 
pects to prove that defendants even figured out or at¬ 
tempted to figure out to the dollar the damages they 
had done this Appellant by refusing to open the Com¬ 
mercial National Bank, the Continental Trust Com¬ 
pany, and the United States Savings Bank, of all of 
which the Appellant was President hnd chief executive 
officer. 

2. Appellant expects to prove that defendants or 
some of them stated, referring to Appellant Cooper, 
that he has taken a “hell of a licking.” 

I 


i 

i 
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3. Appellant will prove that defendant Await re¬ 
fused to allow him to deal with the depositors of the 
Savings Bank; that his co-defendant, J. F. T. O’Con¬ 
nor, pursued exactly the same course as outlined by 
the defendant Await with reference to the destruc¬ 
tion of the above three banks, and refused to allow 
Appellant to deal with the depositors of the Savings 
Bank. (But this is an old fact.) 

4. Appellant will prove that the defendant O’Connor, 
about August 16, 1934, refused to bring in a plan to 
open the Savings Bank when requested to do so by 
Secretary of the Treasury Morgenthau, giving as his 
excuse, in his own words, “Mr. Cooper charged me 
with fraud and everything else.” He made this 
statement in the presence of Secretary Morgenthau, 
Senator Reynolds of North Carolina, who was en¬ 
deavoring to prevail upon him to open the bank, the 
Appellant, and a number of other witnesses. 

5. Appellant will prove, or expects to prove by a 
gentleman of high integrity, that the defendant O’Con¬ 
nor, about September 1, 1935, stated to him that he 
would open the bank if Appellant Cooper would sell 
his stock, divest himself of it completely, and never 
return to the bank in an official capacity. This wit¬ 
ness is above reproach and is a friend of the defend¬ 
ant O’Connor. 

6. Appellant Cooper will show* that while defend¬ 
ant , 0 ’Connor was insisting upon $150,000 new’ capital 
to be paid in cash in order to reopen the Savings 
Bank, he w’as opening banks all around the country 
and recommending the sale of preferred stock by na¬ 
tional banks and the sale of debenture notes by state 
banks, but denied any such opportunity to the stock¬ 
holders of the Savings Bank. He opened banks that 
paid as little as 35% cash, and in some of them stock 
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to the amount of two or three times! their capital was 
sold to the R. F. C. in the shape of capital stock or 
debenture notes. But in the case of the Savings Bank, 
his only suggestion was $150,000 ca§h at a time 'when 
it was next to impossible for sotne of the stock¬ 
holders to raise the cash. 

7. Appellant will show that after the lower court 

had refused to mandamus the defendant O’Connor to 
approve Appellant’s plan to open the Savings Bank, 
and while that case was pending in this honorable 
Court, and prior to the decision of that case, the Ap¬ 
pellant was striving to prevail upon defendant O’Con¬ 
nor to open the Savings Bank by allowing the stock¬ 
holders to pay in the $150,000, as! required by him, 
prior to the institution of the said suit, but Appel¬ 
lant was unable to make any progress in this direc¬ 
tion. | 

8. O’Connor’s own report for 1936 and 1937 shows 

that the banks placed in the hand^ of a receiver un¬ 
der his administration averaged payment to the de¬ 
positors and creditors of a fraction over 57%, while 
the Savings Bank has paid 90% ilong ago; that he 
had on hand sufficient cash in July, 1934, to pay all 
proven claims of depositors at the time he limited 
it to the payment of only 65%, in order to make the 
bank appear insolvent. I 

9. Appellant will prove from the Cromptroller’s 
own statements of his receiver tha,t the Savings Bank 
was and always has been solvent, that it now has 
capital of $100,000 and a surplus bf over $100,000, in 
the face of the fact that over $150,000 have been dis¬ 
sipated in expenses on account cif this receivership. 
That therefore the bank was solvejnt three times over, 
and yet defendant O’Connor placed it in a class with 
the receivership of banks paying only a fraction over 
57%. Why this peculiar and unreasonable action! 
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10. Appellant will show that in the summer of 1933, 
defendant O’Connor approved a plan to sell $930,000 
prime assets of the Savings Bank to the Hamilton 
National Bank; that the collections of the Savings 
Bank, according to O’Connor’s report, on or about 
the time he paid a dividend of 65% to the depositors 
of the Savings Bank, were around $900,000; that by 
a sale of all the prime assets, plus the collections of 
around $900,000, and a 50% loan on the “unaccept¬ 
able,” he would have had ample funds on hand to 
have paid all proven claims of depositors in July, 
1934, when he paid only 65%. 

11. Appellant will show that defendant O’Connor 
has written letters to more than a dozen United States 
Senators and to a number of members of the House 
of Kepresentatives, claiming that the Bank was in¬ 
solvent. He has always done this and has used the 
decision of this honorable Court as a smoke screen 
to hide behind, stating that this Court has so found, 
but never once stating that the findings of the Court 
were based upon his false testimony. Finding that 
the Bank was never insolvent, he has been writing 
letters to various United States Senators stating that 
the Bank now is insolvent because this honorable 
Court had held that the stockholders were liable to 
the depositors for interest in the amount of about 
$220,000. He now claims that the Bank is insolvent 
on account of this interest charge and has brought 
suit against the stockholders of the Bank to collect 
$100,000 on account of this interest charge. In other 
words, the Bank is not insolvent if he chooses to open 
it, but it is insolvent if he refuses to open it. He 
can therefore make a bank solvent or insolvent by 
the wave of his hand, if the courts will permit such 
arbitrary acts. He has written these letters to Sena- 



17 


i 

i 


tor Wagner of New York, Senator Barkley of Ken¬ 
tucky, Senator Byrnes of South darolina, Senator 
Reynolds of North Carolina, Senator Connolly of 
Texas, and a number of other Senators who have in¬ 
quired about his refusal to open the bank. 

12. Appellant will show that at the very time when 
Appellant was negotiating with the defendant O’Con¬ 
nor to reopen the Bank, while Case No. 6202 was 
pending in this Court, the latter $art of 1933, the 
defendant O’Connor and/or his agehts, were actively 
engaged in a conspiracy to cause an indictment to 
be brought against this Appellant, as a pretext for 
appointing a receiver for the Savings Bank. Appel¬ 
lant will show this, from the correspondence passing 
between defendant O’Connor and oihers, beyond any 
question of doubt, especially from his communications 

with Senator Revnolds of North Carolina at that 

* 

time. j 

13. Appellant will prove by the Comptroller’s own 
records that he had a regular system by which he 
excused stockholders from paying assessments, when 
it suited his purpose to do so, by allowing them to 
trustee the assets of a bank, the trustees having no 
authority to enforce assessments. But, on the other 
hand, he refused to allow assets to be trusteed in cases 
where it suited his purpose to wreck a bank by re¬ 
ceivership and assessment of stockholders, as in the 
case of the United States Savings! Bank. 

While the President was striving and struggling 
to improve conditions this unfaithful public servant 
was striving and struggling to despoil and destroy, 
and to increase the losses, want, and suffering of the 
people. | 

14. Appellant will show that the defendant O’Con¬ 
nor not only refused to allow the alleged loss of 
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capital to be restored while Case No. 6202 was pend¬ 
ing in this Court, but he also refused to allow Appel¬ 
lant any opportunity to get the depositors to waive 
the alleged interest due them, contrary to his practice 
in pther cases, in order that the Bank might be re¬ 
opened. His refusal is especially significant in view 
of the fact that the depositors care nothing about the 
interest. 

This is the treatment Appellant received after 
building up a surplus of around $400,000 for the pro¬ 
tection of depositors of the Savings Bank instead of 
using it up in dividends. 

15. On page 30 of the brief of Comptroller J. F. 
T. O’Connor, filed March 30, 1936, in Case No. 6605, 
in this Court, October term, 1935, the following state¬ 
ment is made: 

“At the time the dividend of 65% was paid 
in July, 1934, it was paid upon a capacity loan 
from the R. F. C. The subsequent dividend of 
15% paid in October, 1935, was made possible 
primarily by virtue of a more liberal policy of 
lending upon the assets, on authority of the 
Act of Congress, Jan. 31, 1935.” 

The writer of the brief then proceeds to explain that 
this Act authorized a more liberal policy in the making 
of loans bv the R. F. C. 

The truth of the matter is, as shown by the Report 
of the Receiver of September, 1934, a year prior to 
the payment of this 15% dividend in October, 1935, 
that, the Comptroller actually returned over $150,000 
in cash to the R. F. C. about the time of payment of 
the 65% dividend in July, 1934, or enough to pay an 
additional 10% at that time to the depositors. Mind 
you, i more than a year had passed between the pay¬ 
ment of the two dividends, with cash pouring in. 




Who is responsible for this false statement! The 
defendants in the instant case had access to all the 

I 

records, including the Receiver’s Report of September 
30, 1934. j 

I 

16. Appellant will show that the Savings Bank never 
was examined for solvency prior to the appointment 
of the Receiver, February 10, 1934| but only as to 
“acceptable” and “unacceptable” assets, and that the 
Bank was not given the three months’ notice, as the 
law requires, to repair or restore the alleged loss of 
capital (Case No. 6605, Supplemental Bill). 

17. Appellant will show that there Was not one grain 
of truth in the charges against him in the indictment 
referred to; that the said indictment was obtained as 
a result of a conspiracy hatched in the Comptroller’s 
office by the defendants, charging Appellant with the 
misapplication of funds in the paytnent of dividends 
of the Continental Trust Company at a time when 
the Continental Trust Company had assets, according 
to the records, in excess of $1,000,000, over and above 
all liabilities. These dividends were ordered paid 
by the Board of Directors of the Trust Company in 
1931, and later dividends were discontinued at the 
suggestion of Appellant. Appellant promptly was 
acquitted when he finally was able to secure a trial. 

In the instant case, the Appellant is not seeking 
damages on account of the indictment but for destruc¬ 
tion of the Savings Bank. 

j 

18. The records show that in January, 1930, when 
Appellant became President of tide Commercial Na¬ 
tional Bank, he caused his salary fo be reduced from 
$25,000 to $15,000 and later to $10,000. He offered 
to work for nothing, if necessary, and was struggling 
with the Board to secure a reasonable reduction in 
the salaries of numerous other officials. 
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19. It is but natural for the Honorable Court to in¬ 
quire in the face of these charges why the charges in 
question were not submitted to the Judiciary Commit¬ 
tee of the House of Representatives. Our answer is 
that Appellant was not allowed to see the Receiver’s 
Report of September 30, 1934, until the late spring or 
summer of 1937. In August, 1937, upon the eve of the 
adjournment of Congress, Appellant filed with the 
House Judiciary Committee eighteen specific charges 
against J. F. T. O’Connor, Comptroller of the Cur¬ 
rency, the same covering eighteen pages printed in 
pamphlet form. The charges were to be taken up and 
disposed of at this session of Congress. In the mean¬ 
time, the Comptroller has announced his resignation, 
effective April 1, 1938. The charges are still pend¬ 
ing, but it has been the policy of the Judiciary Com¬ 
mittee to drop all charges when the accused official 
tenders his resignation. 

Stare Decisis Not Applicable Where the Facts or 

Parties Are Different. 

By their contention, defendants would have this 
Court hold that previous rulings in the two cases men¬ 
tioned by them, are positive and conclusive of the is¬ 
sues involved in this proceeding. It is settled law that 
the positive authority of a decision is co-extensive only 
on the facts on which it is founded, and it can apply 
only in subsequent cases in which the issues are sim¬ 
ilar. 

Fidelity Trust, etc., Co. v. Louisville, 174 U. S. 
429, 43 L. Ed. 1034. 

Northern Pacific R. Co. v. North American Tel. 
Co., 230 F. 347, 144 C. C. A. 489. 

Kentucky Co-al Lands Co. v. Mineral Dev. Co., 
219 F. 45, 133 C. C. A. 151. 



The Crosier Hall , 213 F. 436, 130 C. C. A. 72. 

U. S. v. Illinois Cent . 11. Co., 170 F. 542, 95 
C. C. A. 623. 

In the Fidelity Trust case, supra , the Supreme Court 
of the United States held that an adjudication that 
banks accepting the provisions of the Hewitt Tax Law* 
acquired an irrevocable right to exemption from other 
forms of taxation is not conclusive that trust com¬ 
panies, having no general banking powers, by like ac¬ 
ceptance, acquired a similar exemption. 

In the case of 

Wellbrook v. Long Island R. j Co., 31 Misc. 424, 
65 N. Y. S. 592, 

i 

the Court held that the trial term, in granting a new 
trial to defendant railroad company on the ground 
that in the wording of a crossing sign a slight varia¬ 
tion from the statutory requirement was not sufficient 
to impute negligence to defendant, will not be bound 
by an adjudication of the Appellate Division, in an ac¬ 
tion for injuries growing out of the same accident, 
where the evidence on which such adjudication was 
based is not before the court on the hearing of the 
motion. 

On page 9 of their brief, defendants state that 

“* * * the court may judicially notice that the 
facts and the law as settled in the previous 
cases are contrary to the averments of fact, and 
preclude the relief sought, in the declaration or 
bill of complaint in the pending case.” 

With this statement we cannot j agree. It is our 
contention that the law is settled toi the opposite, par¬ 
ticularly where new parties are concerned. 

“ A decision on a question df fact is not bind¬ 
ing, under the doctrine of star\e decisis , when the 

o / i 
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same question arises in a different case be¬ 
tween different parties.’’ 

15 C. J. 943, Sec. 338, citing the following cases: 

Kessler v. Armstrong Cork Co., 158 F. 744, 85 
C. C. A. 642 (Cert. den. 207 U. S. 597, 52 L. 
ed. 357). 

McWilliams v. Bonner , 69 Ark. 99, 61 S. W. 
387. 

Illinois Cent. R. Co. v. Hecker, 129 Ill. A. 375 
(Aff. 231 Ill. 574, 83 N. E. 456). 

Stern v. Fountain, 112 Iowa 96, 83 N. W. 826. 

German Protestant Orphan Asylum v. Barber 
Asphalt Pav. Co., 26 Kv. L. 805, 82 S. W. 
632. 

Adams v. Clapp, 99 Me. 169, 58 A. 1043. 

Flaherty v. Butte Electric R. Co., 42 Mont. 89, 
111 P. 348. 

Sararnc Land, etc., Co. v. Roberts, 208 X. Y. 
288, 101 X. E. 898. 

i Wallace v. Wallace, 158 App. Div. 273, 137 X. Y. 
S. 43, 143 X. Y. S. 1148 (aff. 216 X. Y. 28, 
109 X. E. 872). 

In the German Pratestant Orphan Asylum v. Barber 
Asphalt Paving Co. case, cited above, the Court held 
that the rule stated in corpus juris, quoted above here¬ 
in, applies to a decision as to boundaries. 

In the case of Kessler v. Armstrong Cork Company, 
supra, the holding was to the effect that a finding of the 
French law with reference to the conclusiveness of the 
judgment of American Courts is not binding on differ¬ 
ent parties to another action involving the same ques¬ 
tions, it being necessary that the foreign law be proved 
in everv case as a fact. 

In the Montana case cited above, Flaherty v. Butte 
Electric R. Co., it was held that the fact that the evi¬ 
dence and pleadings in a father’s action for loss of his 
son’s services are the same as in the son’s action for 
damages for the same injury in which the Supreme 
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Court held that there was a failure of proof, would not 
justify a finding of error by the trial court in grant¬ 
ing a new trial to the father, for insufficiency of the 
evidence to sustain the verdict for fyim, on the ground 
that a new trial must necessarily result in a verdict 
against the plaintiff, as the Supreme j Court will not now 
determine that the complaint cannot be amended to 
meet the proof, and hence that the decision in the son’s 
action as to failure of proof was conclusive of the fath¬ 
er’s action. 

Courts will take judicial notice of the existence or 
the non-existence of governments, sfates, counties, and 
municipalities, of adjudicated decisions construing a 
statute or settling a point of law, but not of questions 
of fact. 


If the defendants thought the questions of fact in 
the instant case had already been adjudicated in another 
case involving the same facts, then they should have 
filed a plea of res judicata. They did not file such 
a plea for the very good reason that it would not 
avail them anything. They chose ijo rely upon a plea 
of immunity as officers of the Government. Finding, 
from the decisions, that the wrongful acts of govern¬ 
ment officials cannot be sanctioned py a plea of immu¬ 
nity, they now come forward with the plea of stare 
decisis, something not even remotely referred to in the 
court below. 

Stare decisis, says Bouvier’s Lato Dictionary, is to 
abide by or adhere to decided case^. 

“It is a general maxim that when a point of 
law has been settled by decision, it forms a 
precedent not afterward to be departed from.” 

“What I desire to point out is that I wish the 
law was not so, but being the law, I must follow 

it,” ! 

said Romer, J., in L. R. 1, C. P. 605 (1899). 
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As it was said by Alderson, B.: 

“My duty is plain. It is to expound and not 
to make the law; to decide on it as I find it, not 
as I may wish it to be” (7 Exch. 543, quoted by 
Coltman, J., in 4 C. B. 560). 

All the authorities seem to agree that stare decisis 
refers to adjudicated questions of law and not of facts. 
If it is a question of fact, then res judicata applies. 

“The doctrine of stare decisis is not always 
to be relied upon; for the courts find it neces¬ 
sary to overrule cases which have been decided 
contrary to principle. It should not be pressed 
too far” (Gr. Bag. 257). 

Many hundreds of such overruled cases may be 
found in the American and English reports. 

Several years ago the Supreme Court of Ohio, in 
the case of 

Klintz v . Harriger, 99 Oh. St. 240, 245, 124 N. 

E. 168 (1919), said: 

“Precedents are valuable for information, 
admonition, and as milestones in the nation’s 
progress. But they do not necessarily imply 
the last word of wisdom. They are not always 
to be adopted. They are quite frequently to be 
avoided * * *.” 

Even the conservative English courts have shown 
a tendency to sacrifice precedent to settle modern 
ideas of social justice. A few years ago in a House 
of Lords case, a dissenting judge, reflecting the ten¬ 
dency of the last generation, in 

i Bowman v. Secular Society, A. C. 406, 432 

(1917), 

per Lord Fideley, L. C., said: 

“We have to deal not with a rule of public pol¬ 
icy which might fluctuate wdth the opinion of the 
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age, but with a definite rule Of law * * *. The 
opinion of the age may influence the application 
of the rule, but cannot affect the rule itself. ,, 

i 

But what this dissenting Judge ; said could not be 
done was in effect what the other Judges said could be 
done, and it was done. 

i 

The New York Court of Appeals has handed down 
similar decisions. 


Several years ago the New York 
in the case of Oppenheim v. Kridel,\ 
140 N. E. 227, said: 


Court of Appeals, 
236 N. Y. 156, 165, 


“Courts exist for the purpose of ameliorat¬ 
ing the harshness of ancient laws.” 

And again in Schlesinger v. Quinto, 192 N. Y. S. 
564, 569, the following language ajppears: 

| 

“Our decisions should be in harmony with 
modern conception and not in defiance of it.” 


A generation ago, our great legal prophet, Mr. Jus¬ 
tice Holmes, said: i 

“We are only at the beginning of a philo¬ 
sophical reaction, and of a reconsideration of 
the vrorth of doctrines which for the most part 
still are taken for granted, without any delib¬ 
erate, conscious, and systematic questioning of 
their grounds. * * * It is revolting to have 

no better reason for a rule of law than that 
so it was laid down in the time of Henry IV. 
It is still more revolting if the grounds upon 
which it was laid down have vanished long since, 
and the rule simply persists from blind imita¬ 
tions of the past” (Harvard Law Review, Vol. 
10, pp. 457, 468, 469). 


This, if the Court please, is the whole trouble with 
our august United States Supreme Court. That Court 
is the victim of a system of judicial tyranny which it 


i 
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is unable to control or dislodge. Courts are estab¬ 
lished for the purpose of dispensing justice and equity 
under the Constitution and the law, and not for the 
purpose of preventing justice or stifling it, as the de¬ 
fendants have done and would have this Court do to 
save them in the instant case. 

We have cited the foregoing to show that stare de¬ 
cisis deals with rules of law and not with facts, and 
especially unsettled or disputed facts. 

As to questions of fact, we cite the following: 

Volume 26, A. & E. Enc. of Law (2d ed.), p. 

191: 

“The law’ of the case has been held to em¬ 
brace only questions of law identical with those 
on a prior appeal (citing authorities), and a 
i decision on appeal on a question of fact does 
not become the law of the case nor estop the 
parties on a second trial from showing the true 
I state of facts (citing Robinson v. Thorn, 141 
Cal. 275; Mattingly v. Rennie, 105 Cal. 514; 
Johnson v. Bailey, 17 Colo. 59; Collins v. Carr, 
116 Ga. 39; Dodge v. Gaylord, 53 Indiana 305; 
Missouri Pac. Ry. Co. v. Fox, 60 Neb. 531; 
Csatlos v. Met. St. R. Co., N. Y. Ct. App. Div. 
635; Haffner v. Chesapeake, etc., 96 Ya. 528). 

“It follows that w’here on the second trial a 
new’ state of facts is established, the previous 
rulings of the appellate court cease to be the 
law of the case, for the rule can be invoked only 
when the facts reappear in the same eircum- 
! stances in w’hich they were originally present- 
i ed.” (Citing cases by the United States Su¬ 
preme Court, and from Alabama, California, 
Colorado, Connecticut, Georgia, Illinois, Indi¬ 
ana, Iow’a, Kentucky, Maryland, Missouri, Mon¬ 
tana, Nebraska, New’ York, South Dakota, Utah, 
Vermont, Virginia, and Washington.) 
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The Rule of Stare Decisis is Not Applied to Per¬ 
petuate Error. 

i 

i 

If anything is before the Appellate Court to indi¬ 
cate that previous decisions involving the same ques¬ 
tion or principle of law are erroneous, or that a find¬ 
ing of fact was erroneous, naturally the appellate tri¬ 
bunal would not be bound by the rule of stare decisis 
to follow the other decisions. 

i 

The rule is not so imperative dr inflexible as to 
preclude a departure from it in anyj case. 

Sioux Remedy Co . v. Cope, 235 U. S. 197, 59 L. 
ed. 193. 

U. S. v. Southern Pac. Co., 230 F. 270. 

Collins v. U. S., 219 F. 670, 133 CCA. 342. 

Wilson v. Ward Lumber Co., ;67 F. 674. 

Macfarland v. Byrnes, 19 Ap^>. D. C. 531. 

On page 4 of their brief, defendants set forth four 
questions as being the questions involved in this appeal, 
without considering the others necessarily presented by 
the allegations in the declaration ai}d admitted by the 
demurrers. In the declaration are found allegations that 
the defendants, knowing the facts to be otherwise, and 
knowing they were not authorized byi law to do the acts 
complained of, nevertheless did those acts for the pur¬ 
pose and with the intent of injuring the plaintiff. By 
their demurrers they admit those facts, and admit that 
they knew they were acting falsely and wrongfully. 

Demurrers raise questions of law on the facts 
stated in the pleadings to which they are addressed, 
and do not raise questions of factj for determination 
by the Court. Neither does a demurrer test the rights 
involved, but only the mode of statement; or to be 
more explicit, the rights so far as! they are correctly 
stated in the pleading involved. 

49 C. J. 366, 367. 
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after March 13th, as it was not allowed to reopen on 
the first day of the reopened banks. The Comptroller 
in a series of long and plausible letters prepared by 
his attorney, George P. Barse, one of the defendants, 
says that the plan of the Appellant to pay 65% cash 
to the depositors, plus all dividends on the stock, plus 
all the trusteed assets, and plus 100% assessment of 
the stockholders, to pay the depositors in full, was 
unfair, though it was eminently satisfactory to the 
depositors. He says in one of these long and plausible 
letters that it was an invasion of the assets to the 
extent of requiring the depositors to furnish capital 
for the Bank, instead of simply waiving the Bank back 
to solvency by trusteeing the slow assets. This would 
be true if the Bank had ever been insolvent to that 
extent, but it never was and never has been, except as 
the result of the arbitrary classifying bv defendants 
of the assets as losses or “unacceptable.” 

Let us suppose for the sake of argument, that de¬ 
positors were furnishing capital out of these assets to 
the extent of $150,000. It was for their own benefit, 
in order to preserve and protect their own assets or 
their own deposits, for which they were to receive all 
dividends and 100% stock assessment if necessary to 
pay them in full. In addition to this, the record in 
case No. 6202 in this Court, April Term, 1934, estab¬ 
lishes the fact that the stockholders of the Savings 
Bank had stood back and voluntarilv denied them- 
selves dividends, in order to create a surplus of 
around $400,000 for the protection of the depositors. 
Depositors were perfectly willing to save the Bank 
and showed, we respectfully submit, a higher sense 
of fair dealing and community interest than was 
shown by the Government officials. The stockholders 
easily could have checked out as dividends all this 
surplus, except a sum equal to 20% of the capital stock 
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of the Bank, or $20,000, if they chos0 to do so under 
the law (Case No. 6202, R. p. 140 Original, Print 228). 

We owe it to the Court to explain jjust how the sol¬ 
vency of the Bank was arrived at, in the hearing of 
case No. 6202, of this Court, April Term, 1934. This 
Honorable Court will find in this record 6202 (R. P. 
181, original, print 269), the testimony of W. M. 
Taylor who examined the Savings Bank March 25th, 
1933. He says, “The fund to secure 35% of waived 
deposits would begin with $100,000 of perfectly good 
Bank assets, and besides, that the peal estate loans 
which I said were slow would go ihto it, something 
like $112,000, and also any excess that may now exist 
in the increased market value of the bonds held by 
the Bank. The $112,000 of slow real estate loans 
which I did not include as an acceptable bank asset 
would have a very substantial value as security to 
pay off the 35% of deferred deposits. 

“I do not remember just what aniount of commer¬ 
cial loans I listed as slow, probably ! $206,000. Speak¬ 
ing of the assets that are to go into the trust fund, 
securing the 35% of deferred deposits, there is some 
value in the doubtful assets, probably around 50%, 
and I would estimate that on the j slow items there 
might be from 10% to 20% loss.” ! 

The above statement from the testimony of Exam¬ 
iner Tavlor will enable the Court to understand what 

* i 

is meant by “acceptable” and “unacceptable” when 
contrasted with the actual condition of the Bank as 
it exists today. Real estate loans are by their nature 
slow, and intended to be slow. You eannot dump them 
on the market on Wall Street, as it requires time for 
valuation and appraisal, but that does not mean that 
they are worthless and that a home | or a bank should 
be wrecked and destroyed by a systetan of bureaucratic 
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tyranny, as was practiced in the destruction of this 
Bank. The Bank has a right under its charter to re¬ 
ceive deposits and to lend money, and it is utterly con¬ 
trary to its charter right to sav that Bank had to have 
on hand at all times only such paper or loans that 
were “acceptable” to another bank being organ¬ 
ized or paper that could be converted into cash 
within twenty-four hours. 

Following the examination by Mr. Taylor, an¬ 
other examiner, Mr. R. 0. Bishop of Kansas City, 
examined the Bank. He relieved Mr. Bailey, but 
does not explain why he relieved Mr. Bailey. Mr. 
Bishop testified that there was only $78,000 difference 
between his estimated 44 acceptable assets” and Mr. 
Taylor’s “acceptable assets.” Practically all the 
paper classified as losses or 44 unacceptable” was 
manifestly perfectly good paper, as the record dis¬ 
closes. It is a remarkable fact that in this small 
Bank of only around $2,500,000 resources, there is 
a difference between estimates and actual results of 
about $750,000. This in itself would seem to be suffi¬ 
cient to convince any fair and impartial mind that 
there was something arbitrary or worse, in the exami¬ 
nation of this Bank than in the estimates reported. 
Let us suppose that this kind of thing prevailed in 
the examination of the Chase National Bank of 
$100,000,000 capital and two billion dollars deposits, 
the estimated losses and 44 unacceptable” upon a rela¬ 
tive basis would be around seven hundred million dol¬ 
lars. This is the arbitrary method adopted to destroy 
this Bank. 

Mr. Bishop, who followed Mr. Taylor in examining 
the Bank, said he made no attempt to fix the value 
of the 44 unacceptable” paper. He says, (No. 6202, 
this Court, April Term, 1934), 44 1 made no estimate 
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of the liquidating value of those assets. I could not 
place a value on them. * * *. As to the i unacceptable’ 
assets, I cannot say that I made any attempt to find 
their value. Prior to March 16th, we had no classifi¬ 
cation of ‘acceptable’ or ‘ unacceptably.’ ” Mr. Taylor 
says in his examination, by an “acceptable loan” “I 
meant one that could be converted into cash in 24 
hours, if necessary” (Case No. 6202, R. p. Original 
178, Print 266). j 

The lower Court found that the action of the 
Comptroller in refusing to approve the Cooper plan 
to reopen the Bank was not arbitrary, and this Court 
in No. 6202, affirmed that finding, stating that the 
Bank was insolvent, as it had a deficiency of “unac¬ 
ceptable” assets of $416,000. We have already ex¬ 
plained what the examiner meant by “acceptable” 
and “unacceptable.” 

j 

Present Condition. 

i 

! 

I 

(c)' The last report of the Receiver of the Bank is 
dated December 31, 1937, and shows jas follows: 

i 

Unsecured liabilities (depositors), proven $1,619,292.10 
Unsecured liabilities paid depositors, 90% 1,457,370.63 

Balance due $ 161,921.47 

The last payment was July, 1936. 

i 

The Comptroller claims there is a total balance due 
“including interest” of $465,127.24. He does not say 
how much of this balance due is interest, but by sub¬ 
tracting the balance due, proven depositors, of 
$161,921.47, from the total alleged balance due of 
$465,157.24, we have left the sum of $303,205.79, from 
which subtract the unproven depositors’ claims of 
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$82,540.15, which leaves an interest charge of $220,- 
665.64. 

Excluding this unfair interest charge of $220,665.64, 
we have left to pay balance due of $161,921.47 
And unproven and unclaimed 82,540.15 

Total $244,461.62 

Now with which to pay the above, we have, according 
to the Receiver’s report of December 31, 1937: 

Assets of a book value of $575,546.72 

An estimated value of 321,255.74 

Cash on hand 43,194.32 

Total $364,450.06 

But the $82,540.15 unproven and unclaimed consists 
of small accounts which will never be called for and 
under the National Bank Rules, after seven years it 
becomes an asset instead of a liability. We will not 
treat it as an asset, but deduct it from the above total 


balance due of $244,461.62 

Deduct unclaimed 82,540.15 

Leaves proven claims of - 161,921.47 

We therefore have $364,450.06 

With which to pay 161,921.47 


Capital and surplus left $201,524.49 

The Court will please bear in mind that this capital 
and surplus left of over $201,000, is in the face of the 
fact that over $150,000 has been dissipated in admin¬ 
istration expenses of this uncalled for and unfair re¬ 
ceivership, or the Bank vrould today have a capital 
and surplus of over $350,000, even if it stood static 
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and did not show any growth at all in the past five 
years. It does not require a very wise man to see why 
the defendants are so anxious for this Court to put 
an end to this litigation and deny plaintiff Cooper a 
trial in open Court on its merits. 

This last report of the receiver of December 31, 
1937, shows cash on hand of $43,000; it is therefore 
perfectly manifest that the Comptroller could long 
ago have sold off assets sufficient io have paid the 
depositors in full, or borrowed sufficient money to have 
done so. We will show all this upoja a trial, and we 
will also show that he actually made the arrangements 
some time ago to borrow money from a bank at the 
rate of 2%%, with which to pay the balance due, but 
for his own sufficient reason, he has not seen fit to pay 
the money to the depositors. 

(d) On page 30 of the brief of Comptroller O’Con- 
nor in Case No. 6605 in this Coutt, October Term, 

.i 

1935, the defendant O’Connor claihis that the 65% 
paid in July, 1934, was a “capacity loan,” from the 
K. F. C. The writer then goes on tb explain that the 
15% paid in October, 1935, was the result of a more 
liberal policy upon the part of the R. F. C., as au¬ 
thorized by Congress in the Act of January 31, 1935. 
We have already called attention of the Court in 
paragraph 15 of new facts, to the fact that this state¬ 
ment is positively false, and the feport of the Re¬ 
ceiver of September 30, 1934, sho\ys that the Comp¬ 
troller actually returned to the R. F. C. the sum of 
$150,000 cash, about the time he paid the dividend 
65% to the depositors, instead of paying that sum to 
the depositors. It is necessary tp call the Court’s 
attention to the statement of September 30, 1934, in 
order to show that the Comptroller easily could have 
paid all proven claims of depositors in July, 1934, 
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or prior thereto, if he had so desired. According to 
this report, the Receiver had collected nearly $900,000. 
The Conservator had paid Chase National Bank a 
loan of $250,000, and a few days prior to the ap¬ 
pointment of the Receiver, the Conservator had paid 
to the R. F. C. a loan of around $259,000. It was not 
necessary to pay either of these loans, except to save 
interest, but both these loans were paid on orders of 
the Comptroller. Then later the Comptroller made 
this alleged “capacity loan,” to pay 65% of the proven 
claims of depositors, amounting to $983,053.49, out of 
$1,512,000, which enabled him to deceive the public by 
announcing in the newspapers that he was able to pay 
the 65% by virtue of this loan of $907,300 from the 
R. F. C. Mind you, if the Court please, that these 
two loans aggregating around $500,000 were secured 
by separate and distinct collateral held by the R. F. 
C. and the Chase National Bank. In the meantime, 
the sum of $893,000 had been collected from the re¬ 
maining assets by the Receiver of the Bank. The 
Comptroller refunded $150,000 to the R. F. C. Cer¬ 
tainly, with $893,000 collected according to the report, 
and by a sale of $930,000 of prime assets as he recom¬ 
mended to the Hamilton Bank, it would have been 
wholly unnecessary to have borrowed the amount he 
did from the R. F. C., even if he had paid live or six 
hundred thousand dollars. The plaintiff, a depositor 
and a stockholder, has been denied any and all in¬ 
formation, except what the Comptroller published in 
his statements; and appellant never had access to this 
report of September 30, 1934, until the spring of 1937. 

(e) We have already called attention to the indict¬ 
ment as a method of affording a pretext for wrecking 
the Savings Bank, which speaks louder than words. 
This harks back to the middle ages. Appellant was 
unable to get a trial of his case until the Speaker of 
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the House, Hon. Joseph W. Byrns, intervened, when 
he was given a trial and promptly acquitted of the 
base and baseless charges of misapplication of funds 
of the Commercial National Bank, in the payment of 
dividends of the Continental Trust Cb- A horse thief 
will take your horse, but he leaves your character un¬ 
assailed and untouched; a highway robber would re¬ 
lieve you of your purse and your cash, but he leaves 
your good name unassailed and unharmed. The de¬ 
fendants all knew this criminal charge was wholly un¬ 
true, but manipulated the situation in such manner as 
to secure an indictment. Appellant will prove exactly 
how this was done on the trial of this case. 

I 

(f) Appellant has already referred to the fact that 
Comptroller or defendant O’Connor had a regular sys¬ 
tem of assessing and refusing to assess stockholders 
when it suited his purpose. Appellant will prove that 
in the case of the Franklin National Bank of Wash¬ 
ington, an institution which was sound and solvent, the 
defendants absolutely refused to reopen it, even after 
more than 75% of the depositors had entered into an 
agreement with the stockholders, to 4’aive their rights 
against the Bank, upon payment of 65% cash, and 
trusteeing for their benefit, the “Unacceptable” as¬ 
sets. But, another Bank in the City of Washington 
wdiich w^as wholly unsound and insolvent had been al¬ 
lowed to reopen and the defendants entered into a 
plan with the stockholders of the said Franklin Na¬ 
tional Bank that if they would subscribe for a small 
amount of stock in this improperly: opened insolvent 
bank at the rate of two for one, tb restore the lost 

l 

capital of said insolvent bank, then the defendants 
would allow them to trustee the “unacceptable” as¬ 
sets of the said Franklin National Bank, and thereby 

avoid a possible assessment. Appellant will show on a 

I 
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trial that the defendants absolutely refused to permit 
appellant to avail himself of the same privilege, if ap¬ 
pellant was willing to do so, the idea being to break 
down and destroy the Savings Bank with expenses, in 
order to assess appellant. 

(g) Appellant will show upon a trial that after the 
lower Court had refused to compel the defendant to 
approve appellant’s plan to reopen the Bank, that 
appellant sought the co-operation of the Comptroller 
in reopening the Bank by restoring the alleged loss 
of capital of the Bank in cash, but was unable to secure 
his co-operation, as he chose to indict appellant to fur¬ 
ther his purpose in the destruction of the Bank. 

In June, 1933, the defendants insisted that the loan 
of $1,000,000 by the K. F. C. would not be sufficient 
by about $100,000 to pay the 65% cash proposed by 
Appellant Cooper to be paid to the depositors (Case 
No. 6202, this Court, April Term, 1934, testimony of 
Attorneys Norman Fischer and Edwin Stafford, pp. 
212-214, Original, Print 300-302). This would have been 
true had all the depositors proven their claims with 
reasonable promptness and but for the fact that col¬ 
lections w’ere being made by the Conservator and 
money was coming in in sufficient amounts to assist in 
taking care of the situation—all of which was known 
to the defendant at that time. They simply had to 
have a reason for refusing to open the Bank, and this 
was their reason then, though $1SO,000 cash was on 
hand in addition to the $1,000,000. 

Later they evolved the final objection that the de¬ 
positors vrere restoring the capital. This was not true 
then and is not true now. 

Appellant wdll show upon a trial that the Con¬ 
servator w’as not allowed to push collections, but was 
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only allowed to receive such as were voluntarily ten¬ 
dered to him. There was a reason Ifor this. What 
was it? It was solely for the purpose of deceiving 
and giving a false appearance to th^ kind and char¬ 
acter of the assets. Appellant will show that debtors 
were not required to pay interest or taxes in certain 
real estate loans, as he is informed 4 n( i believes, and 
that real estate, on which the Bank held first mortgages 
or first trusts, was allowed to be sold'for taxes, there¬ 
by subjecting the Bank to extra costs and expenses 
in redeeming the same. W'hat was the reason for all 
this negligence? 


Appellant will show that he has taken over and 
cleaned up, at the urgent request of the Comptroller of 
the Currency, more banks than any other banker in 
Washington, if, indeed not more than all the other 
bankers combined. He has done this to avoid the 
unfortunate necessity of the Comptroller’s having to 
close the banks in question. 


Conclusion. 


An examination of the record in Qase No. 6202 in 
this Court may indicate that at timqs appellant here 
has used rather severe language. Likewise, in this 
brief it is felt that the use of plain language is neces¬ 
sary. Appellant’s personal reputation and private 
fortune, as well as the fortunes of many of his friends 
and acquaintances, have been damaged and destroyed 
by the acts of defendants. Extreme provocation, there¬ 
fore, seems to exist for the use of plain language, 
which it is hoped will not be considered offensive by 
the Court. 

We respectfully submit that the ikcts and circum¬ 
stances in the instant case are practically entirely dif- 
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ferent from the facts and circumstances in Case No. 
6202 this Court, April Term, 1934, the parties are dif¬ 
ferent, the issues are different, the cause of action 
is different. 

We have gone into detail in reciting the facts which 
we expect to prove and we respectfully submit that in 
the interest of justice we are entitled to have all these 
questions of fact passed upon by a jury. 

If I the Court should be of the opinion that the 
declaration as prepared and filed is not sufficiently 
definite to apprise the defendants fully of the cause 
of action they are to defend, or that good pleading 
requires that further facts be set forth thereon, then 
plaintiff requests that the case be remanded to the 
lower Court and that he be permitted to amend his 
declaration to conform to the views of this Court. 

Respectfully submitted, 

RICHARD L. MERRICK, 
Attorney for Appellant, 

Wade H. Cooper, 

Pro se . 
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Appendix. 

RECEIPT AND WITHDRAWALS OF DEPOSITS 
(Public Resolution No. 70 72d Congress) 

(S. J. Res. 261) 

JOINT RESOLUTION. 

Authorizing the Comptroller of the Currency to pre¬ 
scribe regulations respecting the conduct of banking 
business in the District of Columbia. 


Resolved by the Senate and House of Represen¬ 
tatives of the United States of America in Congress 
Assembled, That with the approval of! the Secretary of 
the Treasury, the Comptroller of the Currency, when¬ 
ever he is of the opinion that such action is necessary 
for the protection of the interests of the depositors and 
other creditors of any incorporated 'bank and/or trust 
company doing business in the District of Columbia and 
that such action is in the public interest, is hereby au¬ 
thorized and empowered to prescribe such rules and 
regulations as he deems advisable governing the receipt 
and withdrawal of deposits by and from any such bank 
and trust company, which rules and regulations shall 
be binding upon said banks and trpst companies. 

That it shall be lawful for any incorporated bank 
and trust company in said District to comply with such 
rules and regulations promulgated by the Comptroller 
of the Currency. j 

Nothing herein shall be construed to impair any 
power otherwise possessed by the Cbmptroller of the 
Currency, the Secretary of the Treasury, or the Fed¬ 
eral Reserve Board. 
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That all the powers herein conferred shall terminate 
six months from the approval of this Joint Resolution 
by the President of the United States, but he may ex¬ 
tend the force of the provisions hereof by proclama¬ 
tion for an additional six months. 

This Resolution is hereby declared to be an emer¬ 
gency law necessary for the immediate preservation 
of the public peace, health, and safety. 

Approved, March 3, 1933. 
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RESPONSE 

TO 

“REPLY BRIEF” FOR APPELLANT 

Leave of court was granted at the hearing to file 
a response to appellant’s reply brief if appellees 
deemed it advisable. Pursuant to such lleave this brief 
is filed. | 

Preliminary to the discussion hereinafter following, 
reference may be made at this point to the query of 
the court, made during the course of the argument, 


as to whether or not appellees relied in the instant 
case upon the same doctrine and supporting decisions 
relating to non-liability of public officers for official 
acts performed in the course of their duties, as dis¬ 
cussed in case No. 6956 which has heretofore been ar¬ 
gued and is now before this court for determination. 
In response thereto appellees replied that they do 
rely upon that doctrine and invited attention to pages 
57 and 58 of their brief in the instant case wherein the 
discussion in their brief in No. 6956 in this connection 
was adopted by reference. It may further be noted in 
this connection that appellant also recognizes this by 
his statements on page 2 of his present reply brief in 
the instant case. 

Appellees further stated, however, that they also 
relied upon the discussion on pages 4-56 in their brief 
in the instant case concerning judicial notice by the 
court of the previous litigation filed by Appellant 
Cooper and the application of that litigation to the 
instant case. 

I. 

Appellant has not shown in his reply brief that the bill 
of complaint filed in the instant case contains any 
new or different averments or issues that were not 
embraced within the scope of the previous cases 
filed by him against Appellee O’Connor, et al., in- 
i volving the United States Savings Bank. 

During the course of the oral argument counsel for 
appellant stated that in the reply brief which he pro¬ 
posed to file he would point out that in the declara¬ 
tion in the instant case he has raised issues and made 
averments not found within the scope of the pleadings 
in the previous cases filed by Appellant Cooper. 
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An examination of his reply brief discloses that he 
has not pointed out any new avermerits. The reason 
he has not done so is self evident; there are no new 
averments or issues in the instant ca&e that were not 
embraced unthin the previous cases . This is carefully, 
definitely and specifically pointed out on pages 29-56 
both inclusive, of appellees’ original brief herein, both 
by reference to the pleadings in the previous cases and 
to the decisions and opinions of the trial court and of 
this court in the previous cases, as indicated by the rec¬ 
ords in Nos. 6602 and 6605 on file in this court. 

I 

n. | 

i 

“New Facts” referred to in appellant’s reply brief on 

pages 12-20. 

i 

On pages 12-20 of appellant’s repjly brief he en¬ 
deavors to discuss a number of so-called “new facts.” 
Examination will disclose, however, that they are not 
in reality new facts from the standpoint of the issues 
involved in the previous cases in that he either dis¬ 
cusses facts and issues which were involved in the pre¬ 
vious cases and definitely refers to the evidence in con¬ 
nection therewith, or else he sets forth evidentiary 
matter that should have been raised in the previous 
cases if he desired to submit them. No detailed discus¬ 
sion in this connection is possible within the limits of 
brevity required in this reply brief other than to refer 
to the two following facts or contentions therein men¬ 
tioned by appellant: 

(a) Appellant states on page 20 thajt he was not al¬ 
lowed to see the receiver’s report ol^ September 30, 
1934 relating to the condition of the bdnk. 




It is not clear how this is at all material to the pres¬ 
ent issues, but in response thereto it may be pointed 
out that under the cases cited in appellees’ brief relat¬ 
ing to judicial notice, and particularly the case of 
Southern Pacific Railway Company v. Groeck, et al. t 68 
Fed. 609, 612 (Appellees’ brief page 22), the court will 
take judicial notice that these reports of the receiver 
are public documents. These reports are posted for 
public inspection at the receiver’s office and were avail¬ 
able at all times to appellant. 

It may be noted further that in No. 6605 appellant 
incorporated in the record, and relied upon, the subse¬ 
quent quarterly reports of condition filed by the re¬ 
ceiver as of March 1, 1935 and June 30, 1935. (See 
“Addition to Record per Stipulation of Counsel” as 
contained in the record in No. 6605). 

In support of appellees’ contention that appellant is 
still attempting to re-litigate matters that have already 
been passed upon by the courts, it may be noted with 
reference to the foregoing receiver’s reports of March 
1, 1935 and June 30, 1935 that said reports were dis¬ 
cussed by appellant in some detail in his briefs in said 
case No. 6605 (“Brief for the Appellants”, page 29 
et seq .; “Reply Brief for Appellants,” page 2 et seq.; 
“Brief for Appellees,” page 22 et seq .—in No. 6605) 
for the purpose of attempting to show that the United 
States Savings Bank was solvent. This court in its 
opinion in No. 6605 referred to said statements of 
March 1,1935 and June 30,1935 and held that the bank 
was insolvent and further in that connection that the 
depositors and creditors of the bank were entitled, as 
a matter of law, to interest. (See United States Sav¬ 
ings Bank v. Morgenthau, et al., 66 App. D. C. 234, page 
238 of opinion.) 
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On page 33 of appellant’s reply brie£ in the instant 
case he refers to the last report of thq receiver dated 
December 31, 1937 and attempts to analyze the same 
from the standpoint of showing the baiik to be solvent. 
This further demonstrates that appellant is again at¬ 
tempting to reopen the question of Solvency of the 
bank which has already been determined by this court. 

In connection with these quarterly reports of the 
receiver, appellant persists in treating as ready cash 
value the “estimated value” which the receiver con¬ 
siders he may be able to obtain from the assets over a 
period of liquidation. The fact that a receiver may be 
able ultimately to pay 100 per cent to creditors as the 
result of liquidation over a period of years of frozen 
and sub-standard assets does not, of cofirse, mean that 
the bank was solvent when it was plabed in receiver¬ 
ship. A bank is insolvent when it canjiot meet its de¬ 
mands over the counter or as they beciome due. Steel 
v. Randall, 19 Fed. (2d) 40, 41; United States v. Okla¬ 
homa, 261 U. S. 253, 261. (Also see appellees’ brief, 
page 39.) The receiver of the United States Savings 
Bank expects to be able to pay 100 per c^ent of the prin¬ 
cipal to the depositors and creditors as the result of 
five years of liquidation, but whether hb will ultimately 
be able also to pay them the interest to which they are 
entitled under the law is highly problematical and will 
depend upon what the substandard assets on ha'nd will 
yield in the future. 


i 
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m. 

The decisions of the trial and appellate courts in Nos. 
6602 and 6605 were not relied upon for the first 
time in this court but were relied upon by appel¬ 
lees in the court below. 

On page 2 of liis reply brief appellant contends that 
appellees did not rely upon the doctrine of stare decisis 
in the court below. The fact is that appellees cited and 
quoted in their points and authorities in support of 
their demurrer the decisions and opinions in No. 6602 
and No. 6605. Whether reliance upon said decisions 
be called stare decisis or judicial notice is, of course, 
immaterial. The point is, of course, that those cases 
settled the issues now before this court. 

In the litigation appearing of record in said cases 
numbered 6602 and 6605 appellant asked the court to 
enjoin the public officers from performing functions 
which they consider to be part of their duties under 
their oath of office. The trial and appellate courts in 
said cases and in the applications for review and re¬ 
hearing as enumerated on pages 6 and 7 of appellees’ 
original brief herein, declined to restrain them but on 
the contrary held that they had acted entirely within 
the scope of their duties and without malice or unjust 
discrimination against dufuiKto t or the United States 
Savings Bank. 

Relying on these decisions appellees proceeded in 
performance of their public duties. Notwithstanding 
this appellant now seeks to hold them personally liable 
in damages for doing what the courts have said they 
had a right to do and from the doing of which the court 
refused to enjoin them. What an anomaly such proce¬ 
dure would create! The shield of these public officers 
would thus be turned into a sword. 



Appellant had ample opportunity in th6 trial court to 
amend his pleadings but declined to do so. There 
would appear to be no justification for permitting 
him now to amend. 

j 

Appellant, on page 40 of his reply brief requests this 
court to remand the cause to the court below in order 
that he may be permitted to amend his pleadings. The 
record in the instant case shows (R., 16-17) that the de¬ 
murrers to his declaration were heard h>y Mr. Justice 
Letts in the trial court and were sustained. Under the 
rules of the court below appellant had leave as a matter 
of right then and there to amend (Law Riile 26, par. 4). 

Subsequently, appellant appeared in the trial court 
before Mr. Justice O’Donoghue and formally elected 
to stand upon his declaration. Thereupon final judg¬ 
ment was entered. 

Up until the time of the oral argument in the instant 
case in this court, no indication had bqen given that 
appellant might desire to amend his pleadings. As 
heretofore indicated herein, the statements of alleged 
persecution and alleged arbitrary action by the Comp¬ 
troller of the Currency and of his subordinates which 
are set forth by appellant in his reply bi*ief in the in- 
stant case are merely restatements of th0 same things 
that have time and time again been averted in the pre¬ 
vious proceedings filed by appellant, and it is respect¬ 
fully submitted that his present belated request for 
leave to amend should not be granted, particularly in 
view of the fact that it is perfectly apparent from ap¬ 
pellant ’s reply brief that such an amendment can serve 
no useful purpose and will only further protract this 
litigation and the ultimate decision in tliis case. 
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Clearly, the maxim seems to apply, “Interest reipub- 
licae ut sit finis litium.” 

Respectfully submitted, 

H. Winship Wheatley, 

Attorney for Appellees . 






